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IN THE UNI TED STATES DI STRI CT COURT FOR THE
NORTHERN DI STRI CT OF OKLAHOVA

W A DREWEDMONDSQN, in his )
capacity as ATTORNEY GENERAL )
OF THE STATE OF OKLAHOVA and )
OKLAHOVA SECRETARY OF THE )
ENVI RONVENT C. M LES TOLBERT,)
in his capacity as the )
TRUSTEE FOR NATURAL RESQURCES)
FOR THE STATE OF OKLAHOMWA, )

)
Plaintiff, )

)
VS. ) 4: 05- CV- 00329- TCK- SAJ
)
TYSON FOODS, INC., et al, )
)
Def endant s. )
THE VI DEOTAPED DEPGCSI TI ON OF
ROBERT TAYLOR, PhD, produced as a wi tness on
behal f of the Defendants in the above styled and
nunbered cause, taken on the 8th day of January,
2008, in the Gty of Tulsa, County of Tulsa, State
of Okl ahoma, before ne, Lisa A Steinneyer, a
Certified Shorthand Reporter, duly certified under
and by virtue of the laws of the State of Okl ahonma.

Exhibit 1
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1 A P P E A R ANTZCE S
2
3 FOR THE PLAI NTI FFS: M. David Riggs
Attorney at Law
4 : 502 West 6th Street
Tul sa, OK 74119
5 - and-
M. Louis Bullock
6 Attorney at Law
110 West 7th Street
7 Suite 707
Tul sa, OK 74119
8 - and-
Ms. Claire Xidis
9 Attorney at Law
28 Bridgesi de Bl vd.
10 M. Pleasant, SC 29465
11
FOR TYSON FOODS: M. M chael Bond
12 Attorney at Law
The Three Sisters Bl dg.
13 214 West Di ckson Street
Fayetteville, AR 72701
14
15 FOR CARG LL: M. Colin Tucker
Attorney at Law
16 100 West 5th Street
Suite 400
17 Tul sa, OK 74103
18
FOR SI MMONS FOCDS: M. John Elrod
19 Attorney at Law
211 East Dickson Street
20 Fayetteville, AR 72701
21
FOR PETERSON FARNVE: M. Philip H xon
22 Attorney at Law
320 Sout h Bost on
23 Suite 700
Tul sa, OK 74103
24
25
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(Wher eupon, the deposition began at

9:25 a.m)

VI DEOGRAPHER: W are now on the Record for
t he deposition of Dr. Robert Taylor. Today is
January 8th, 2008. The tinme is 9:25 am Wuld
counsel please identify thenselves for the Record?

MR RIGES: David Riggs and Claire Xidis
and Louis Bullock for the State.

MR ELROD: Hi, Louis. John Elrod for
def endant, Si nmons Foods.

MR BOND: M chael Bond for Tyson Foods,
Tyson Chi cken, Tyson Poultry and Cobb- Vantress.

MR GRAVES. Janes Graves for George's,
Inc., and George's Farms, |nc.

MR HI XON: Philip H xon for Peterson
Farms, |nc.

MR SANDERS: Bob Sanders for Cal - Mai ne.

MR TUCKER  Colin Tucker for Cargill
Turkey Production and Cargill.

VI DEOGRAPHER: Thank you. The witness nmay
be sworn in.

M5. GRIFFIN. Excuse ne. Jennifer Giffin
on the phone for WII|ow Brook Foods.

MR RIGES: kay, and | would like the

Record to reflect that we are reserving objections

09: 26AM

09: 26AM

09: 26AM

09: 26AM
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1 except those as to form
2 ROBERT TAYLOR, PhD,
3 having first been duly sworn to testify the truth,
4 the whole truth and nothing but the truth, testified
5 as foll ows:
6 DI RECT EXAM NATI ON
7 BY MR ELROD:
8 Q Dr. Taylor, my nane is John Elrod. |
9 represent Simons Foods. Nice to neet you, sir.
10 Wul d you tell us how nuch chicken litter is 09: 27AM
11 produced in the Illinois R ver watershed?
12 A | have not calculated that. The nunber | have
13 seen is 300 -- if | remenber correctly, 347,000
14 tons.
15 And where did you see that nunber? 09: 27AM

| don't recall.

L
N o

Do you know who generated that nunber?

[
(00}

| think it was the plaintiffs generated that.

State of Gkl ahoma?

N
o

State of Cklahona, yes. 09: 27AM

N
=

And when did you see the nunber?

N
N

| saw it yesterday.

N
w

Did you see it yesterday for the first tine?

=
(o)
> O » O » O » O » O

N
D

| do not recall seeing that nunber before

t hen. 09: 28AM

N
(O3]

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 7 of 250

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

7

Q So would it be true, sir, that you had not
utilized that nunber in the formation of your
opinions in this case?

A | had not used that particul ar nunber, no.

Q Had you used any nunber in the formation of
your opinions in this case?

A There are sone studi es done by a University of
Arkansas ag econoni st that show waste production in
the RWand al so Arkansas studi es showi ng pounds per
bird or pounds of waste generated per pound of bird
pr oduced.

Q And what does the University of Arkansas have
to say about the ampunt of tons produced in the

wat er shed?

A | don't recall the nunber.

Q Wuld it be true then that you did not utilize
that nunber in the formation of your opinions in
this case?

A Yes.

Q And what did -- who else did you say had
produced a nunber you've seen?

A In the University of Arkansas poultry center
publication Avian Advice there are a few articles
that deal with poultry litter and litter production

and one of those is by Tabler and soneone el se, and

09: 28AM

09: 28AM

09: 28AM

09: 28AM

09: 29AM
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it showed pounds per -- pounds of waste produced per
pound of bird or per bird, |I don't recall which of

t hose, maybe both of them and --

Q Wiy was it -- why did you not consider it

i mportant to your opinions in this case to know the
amount of chicken litter produced in the Illinois

Ri ver wat ershed?

A | have not been asked, at |east for purposes
here, to calculate the total ampunt produced or the
amount that would need to be transferred out.

Q | guess | thought | saw somewhere in your

opi nions that you addressed the issue of
transportation costs. 1Is that not true?

A | addressed the cost of transporting litter
out of the watershed, and it was based on the Tabl er
study that |'ve already nentioned that had the

pounds per bird.

Q How much chicken litter is applied, Iand
applied in the Illinois River watershed?
A | do not have information on how much of the

litter is transported out or noves out of the

wat ershed at this point in tine.

Q So that information would not have been
utilized by you in the formation of your opinions in

this case; is that true?

09: 29AM

09: 30AM

09: 30AM

09: 30AM

09: 31AM
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A That is true
Q How much chicken litter was transported out of
the Illinois R ver watershed -- produced in the

wat er shed and transported out of the watershed in

t he year 2007?

A | do not know.

Q Wiy was it not inportant in the formation of
your opinions in this case to know that nunber, sir?
A For this affidavit | was asked to | ook at the
cost of transporting it out, and | put that in terns
of pounds of litter and the cost of taking that out,
and also put it in ternms of cost per pound of bird
produced of taking it all out, and footnoted that
that could be scal ed back dependi ng on di stance and
al so dependi ng on how rmuch needs to be haul ed out.

Q What is the value in terns of conmercial
fertilizer equivalencies of the nitrogen that's

contained in the chicken litter that's produced in

the Illinois River watershed?

A What is the value of the nitrogen only?

Q Yes, sir.

A Well, nitrogen occurs in many different forms
and, you know, I'mnot a scientist. So I'll just

tal k about nitrogen in general terns as you are, but

interms of valuing the nutrient content of poultry

09: 31AM

09: 31AM

09: 31AM

09: 32AM

09: 32AM
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litter, there is a problem because you have vari ous
plant nutrients, certainly the three prinmary ones,

N, P and K, and sone studies, including one by the
Okl ahoma NRCS, cal cul ates the anount of nitrogen and
then puts a value on that. That is problenmatic
because the plant nutrients are not in the right
proportion. That does establish a nmaxi mum val ue,
maxi mum gross val ue but it does not establish a net
value. | don't know what nitrogen fertilizer is
selling for in -- recently. It certainly goes up
with the price of natural gas and it depends on the
form but sonething on the order of 30 to 40 cents
per pound of nitrogen.

Q My question to you, sir, is, is the gross
value. That's what | want to know right now \Wat
is the gross value of the nitrogen based on
conmercial fertilizer prices of the chicken litter
that is produced in the Illinois River watershed?

A | have not specifically calculated that.

Q So what is the 30 to 40 cents; what is that a
nmeasure of ?

A That would be the, if | renmenber correctly,
the price of anhydrous amonia, but | haven't | ooked
at that in the last couple of years, and those

prices may have gone up but, as | recall, that is

09: 33AM

09: 33AM

09: 33AM

09: 33AM

09: 34AM
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the price, but |I've not |ooked at that as part of
this study.

Q What's the 30 to 40 cents represent?

A Per pound of nitrogen obtained from anhydrous
amoni a, which is the common form of nitrogen that
is applied to nitrogen intensive crops in the

M dwest, but there are other forns, urea and so
forth, that are nore expensive.

Q What's the source of urea?

A I'man economist. | know that is one form of
nitrogen that is sonetinmes used in comerci al
agriculture but --

Q Do you not know the source of urea?

A No

Q But the source of some nitrogen that's used
for fertilizer purposes, for conmercial fertilizer

purposes is natural gas?

A Natural gas is used to make anhydrous anmoni a.

That's ny under st andi ng.

Q So it would be true then that the -- as
natural gas prices increase, the cost of the
production and thus the cost to the consuner of
natural gas based nitrogen fertilizer would al so
i ncrease?

A That is generally correct.

09: 34AM

09: 34AM

09: 35AM

09: 35AM

09: 35AM
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Q But as we're sitting here today, you are
unable to tell us or the court the gross val ue based
on comrercial fertilizer equival ence of the nitrogen
that's produced in -- by the chicken litter in the
Illinois R ver watershed; is that true?

A | do not have the number. That coul d be
calculated. There is information from Arkansas and
ot her places on the anount of nitrogen in poultry
waste. It varies sonme, and sone of the studies give
mean and max, and you can take that nunber and then
get the anhydrous price, and that establishes a

maxi mum gross val ue for nitrogen in poultry waste.

Q The answer to ny question, sir, is, that as we

sit here today, you cannot give us that nunber; is
that true?

A | do not recall the nunber, no.

Q Do you even know t he nunber?

A | can talk in broad ranges. Seens |ike
sonet hing, 60 to 80 pounds of nitrogen, not all of
which is imediately available to plants, and |I've
stated what | think is the anhydrous price with
qualification. It may have gone up recently.

Q Sir, let me be as plain as | can. 1'mnot
trying to be argunentative with you but you're not

answering ny question. The question is very sinple.

09: 36AM

09: 36AM

09: 36AM

09: 37AM

09: 37AM
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The question is, are you able to give us today as
you sit here the conmmercial fertilizer equivalent

val ue of the nitrogen that's produced by chicken
litter in the Illinois R ver watershed?

A | am not.

Q Sane question for phosphates. Are you able to
give us today the comercial fertilizer equival ent
val ue of the phosphates that are contained in
chicken litter that's produced in the Illinois River
wat er shed?

A | am not.

Q Wiy was it not inportant to your opinions in
this case that you know those nunbers?

A |'ve seen the cal cul ati ons done by others, and
| already nmentioned the Okl ahonma NRCS and a brochure
that they have show ng those cal culations, and |I've
mentioned why | think those are in error, but | was
not asked for purposes of this affidavit to | ook
into that.

Q One of the docunents that you have relied on
in this matter, which we can pull out and tal k about
later in the deposition, tal ks about CGeorge's 50
mllion dollar value chicken litter. Do you
renenber that particular article?

A | do not.

09: 37AM

09: 37AM

09: 38AM

09: 38AM

09: 38AM
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Q If the undisputed testinony in this case is
that the comercial fertilizer equival ent val ue of
the nitrogen and phosphorus contained in chicken
litter is in the 50 mllion dollar range or nore,
you would not be in a position to argue with that
nunber; isn't that true?

A I"'mnot in a position to argue with that
specific nunber. | have already stated that the
calculations | have seen that sinply take and pl ace
a value on the N, place a value on P, place a val ue
on K, add those up, establish a maxi mum val ue, and
that is not appropriate for econom c anal ysis.

Q Because all of those nutrients cannot be
utilized by crops; is that your point?

A Because they occur in the wong proportion for
nost crops.

Q Al right. Wat would be the nunber in the
correct proportion for crops?

A | have not analyzed that. There are agronomc
recommendations for N, P and K for different crops
that are based on soil tests, at least for the N and
the P-- | mean for the P and the K Those are
avai l abl e in agronony manual s and in cooperative
extensi on publications or by specialists from

Uni versity of Arkansas and Ckl ahonma State.

09: 39AM

09: 39AM

09: 39AM

09: 40AM

09: 40AM
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Q Let's talk in very general terns and |'mj ust
going to use the 50 mllion dollar figure right now
and that will all cone out later, but assum ng for
pur poses of this question that the equival ency
val ues of the nutrients contained in chicken litter
used in this watershed is in the 50 million dollar
range, would it be true, sir, that if the attorney
general of klahoma gets his way and all of the
chicken litter is required to be shipped out of the
wat er shed, that that would be 50 mllion dollars in
agronom cal ly beneficial products that woul d be not
utilizable in this watershed; isn't that true?

MR RIGES: hject to the form
A That is not a proper way of anal yzing the net
econom ¢ value of the litter
Q Wy isn't it?
A Because it's gross.
Q Ckay.
A And |'ve already nentioned that it occurs in
the wrong proportions and that's upper limt.
Q So there's a net nunber that woul d be
appropriate to use; is that true?
A There is.
Q Ckay, and how do you cal cul ate that net

nunber ?

09: 40AM

09: 40AM

09: 41AM

09: 41AM

09: 41AM
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A You have to | ook at the cost of applying the
l[itter. You have to look at the soil test |evels
and the plant needs, and with all of that detailed
i nformation, then one could cone up with a net
val ue. 09: 42AM
Q But you have not done that?
A | have not done that.
Q Assum ng the people who are working for us do
that and arrive at a nunber utilizing the
met hodol ogy you just described, you will still agree 09: 42AM
with ne that there will be a substantial anount of
value to the forage and hay farmers of northeast
Gl ahoma that will not be available to themif the
attorney general gets his way in this case; isn't
that right? 09: 42AM
MR RIGES: ohject to the form
A | don't know what you nean by substantial.
Q VWll, what if the nunber is -- the net nunber
ends up being 25 or 30 mllion dollars instead of
507? 09: 42AM
A | don't think it's anywhere near that high
but, again, | have not carefully analyzed that and
I'"mnot going to speculate on it.
Q Ckay. | don't have any problemw th you not
specul ati ng here as long as you don't give the 09: 42AM
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nunber at trial. WIIl you agree not to give the
nunber at trial?
A Yes.
Q Ckay.

MR RIGES: Counsel, |'massumng you were
referring to the prelimnary injunction hearing?

MR ELROD: Yes, sir.
Q If the attorney general of Cklahona gets his
way and a noratoriumis placed on utilization of
chicken litter in the IRW what's going to happen to
cattle farners, hay crops and forage?

MR RIGES: onject to the form
A The answer has to be separated into short term
and long term Short term if what |'ve seen that
the P levels are already at or near the maxi num
recommended values in terns of P and K, there wll
be no effect in terns of the nitrogen not being used
on the crop, it depends on how nmuch conmerci al
fertilizer is used, if any, and it depends on the
crop, the kind of forage. | neanif it's a
| egqumi nous crop, there wouldn't be any inpact of not
havi ng the nitrogen there.
Q How many property owners who own nore than
five acres are there in the Illinois R ver

wat er shed?

09: 43AM

09: 43AM

09: 44AM

09: 44AM

09: 44AM
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A | don't know.
Q Wul d you be surprised if the nunber is over
10, 0007
A The property owners in the -- no, | wouldn't
be surpri sed. 09: 44AM
Q Ckay, and how many soil tests are conducted
per year on the Cklahoma side in the Illinois River
wat er shed?
A | don't know the numnber.
Q What about the Arkansas side; do you know t hat 09: 45AM
nurber ?
A | don't know that number either.
Q Wul d you inagine that it's a very snall
percentage of the total property owners?
A Well, | don't know what you nmean by very 09: 45AM
small. | would think nmost of the farmers that have
a fairly large acreage, you know, even 50 acres or
so of cropland or pastureland on which to apply it,
woul d have recently done it because of NRCS
requi rements and best nanagenent practices and so 09: 45AM
forth, but if you are tal king about honmeowners and
people with a small hobby farm it's very unlikely
they' ve ever had it tested.
Q Yes, sir. Do you understand that in Gkl ahoma
one can freely land apply comercial fertilizer 09: 46 AM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 19 of 250

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

19
wi t hout the necessity of a soil test?
A I'"'mnot aware of any regulation requiring them
to have it tested. The service is available but I'm
not aware of any requirenent.
Q Now, you are at Auburn University; is that 09: 46 AM
true?
A Correct.
Q You' ve al so worked at M zzou; is that right?
A | was a graduate student, a PhD student at
M zzou. 09: 46 AM
Q What ot her states have you done any kind of
consul ting work in?
A Any ki nd of consulting work?
Q Yes, sir, uh-huh.
A That's hard to define. You nean recently? 09: 47AM
Q Let me be nore specific. Wat about
M ssi ssi ppi ?
A M ssi ssippi, | have not.
Q Ceor gi a?
A Ceorgia, | have. 09: 47AM
Q Ar kansas?
A Arkansas, | don't think so.
Q Vi rginia?
A No.
Q M nnesot a? 09: 47AM
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A No
Q Texas?
A Yes.
Q Based on the work that you do, sir, are you
aware of whether any of the follow ng states, and | 09: 47AM
pi ck these states because of chicken producti on,
Al abama, Georgia, M ssissippi, Arkansas, Virginia,
M nnesota or Texas, any of those states, either
t hrough governnental regul ati ons or governnent al
policy, consider chicken litter to be a hazardous 09: 48AM
subst ance?
A I"'mnot familiar with all of the state |aws
pertai ning to hazardous substances.
Q But you've done a lot of work in the area of
chicken litter and chicken conpani es and chi cken 09: 48AM
production, have you not, sir?
A Yes.
Q Have you ever even heard a whiff of a runor
that any of those states treat chicken litter as a
hazar dous substance? 09: 48AM
A | have not.
Q Do you know of any state in the United States
of America that treats chicken litter as a hazardous
subst ance?
A I''mnot aware of any. 09: 48AM
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1 Q Ckay. W tal ked about the sources of urea,
2 and what about phosphates, conmercial phosphates?
3 A You nean the sources?
4 Q Yes, sir. They're mned; phosphate is nined,
5 isn't it? 09: 49AM
6 A | think in large part it's m ned.
7 Q And nost of it is mned outside of the United
8 States, isn't it?
9 A I haven't | ooked at the nunmbers, but that is
10 nmy understanding, that in recent years it's been 09: 49AM
11 | argely mi ned outside.
12 Q So it would be true, would it not, sir, that
13 in order to get it to a 40-acre farmin Adair
14 County, lahoma, it's got to be mned el sewhere,
15 pl aced on a ship, sent across the ocean, transported 09: 49AM
16 by truck or rail or barge to the state of Cklahonms,
17 placed in a truck, taken to a 40-acre farmin Adair
18 County and spread; did | get that about right?
19 MR RIGES: ohject to the form
20 A Cenerally it seens about right, but oftenit's 09: 49AM
21 in a blend with different mixes of N, P and K
22 Q And the delivery nmethodology | just described
23 to you woul d be conpared to phosphorus al so being
24 avai |l abl e com ng out the rear end of a chicken in
25 Adai r County, Cklahoma right on your neighbor's 09: 50AM
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property; isn't that fair?
A It's in adifferent form
Q But it's utilized as a fertilizer, isn't it?
A Yes.
Q And have you ever seen or perfornmed any 09: 50AM
studies yourself in the current vernacul ar that
woul d describe the carbon footprint necessary to get
t he phosphorus we just described fromsone foreign
county to Adair County, lahoma conpared to com ng
out the butt end of a chicken and being transported 09: 50AM
by truck from your neighbor's place to your house?
A | have not | ooked at the carbon footprint of
that or the footprint, carbon footprint for the feed
that goes into the bird and so forth.
Q I think I asked you how much chicken litter is 09: 50AM
produced in the watershed and you told nme you didn't
know. Do you know t he nunmber of active chicken
houses in the watershed?
A Sone tine back when | talked to plaintiff
attorneys, it's nmy understanding they had identified 09: 51AM
3,600 and sone houses fromthe air but sonme of those
were no | onger operational, and it was on the order
of 2,000 to 2,500 in the |RW Gkl ahona and Arkansas
t oget her.
Q 2,000 -- when were you given the 2,000 to 09: 51AM
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2,500 nunber; was that yesterday al so?
A No. That was back in Septenber or early
Cct ober.
Q Yesterday you were told that 347,000 tons of
litter was produced in the | RAP 09: 52AM
A Annual | y.
Q Annual ly. Generated by how many houses?
A The nunber was not mentioned to nme and
didn't inquire.
Q Well, do you believe that the -- that 09: 52AM
Ckl ahoma' s position in this case is that it takes
2,000 to 2,500 houses to generate 347,000 tons?
A | don't knowif that's their position or not.
Q Has anybody fromthe State of Cklahoma ever
told you what they believe the anmount generated on 09: 52AM
average per house is?
A They have not, but as | mentioned earlier,
there's the study by Tabler and others show ng the
pounds per bird or per pound of bird produced.
Q Let me you hand a copy of your CV and |I'd Iike 09: 53AM
to ask you some questions about it.
A Ckay.

MR ELRCOD: | forewarned you that | was not
going to bring a bunch of paper.

MR RIGES: | think we have a copy of 09: 53AM
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ever yt hi ng.
MR ELROD: | have one nore if anybody
wants it.
MR RIGES: It might take us alittle tinme
to catch up with you, John, but we've got sonething 09: 53AM
if we need it.
MR ELROD: kay. | went to a deposition
in lahoma Gty with three boxes like that and |
used that much.
MR RIGES: Let's try to duplicate that 09: 53AM
t oday.
MR ELROD: M staff was very upset with ne
when | returned with all those three boxes.
MR RIGES: Yeah. You're ny kind of
| awyer, John. 09: 53AM
MR ELROD: Just the carbon footprint
necessary to generate all that paper was hellaci ous.
Q Doctor, I"'mnot going to nake it a part of
this Record unl ess opposing counsel wants to, but
I'm 1l ooking at a copy of your CV that was suppli ed. 09: 54AM
It says you started out at your higher education in
Ti shom ngo, Gkl ahoma?
A Correct.
Q Did you -- are you an Ckl ahonma boy?
A Yes. 09: 54AM
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Q Where did you grow up?

| was -- ny parents lived in Tishom ngo, and
was born in Auburn, and we stayed in Tishom ngo
about a year and then noved to Butner, Cklahons,
north of the Wewoka oil field community, which no
| onger exists. Wnt to -- ny dad was a teacher, and
they were going to consolidate the next year. So we
went to WIson one year and in '56 went back to
Ti shom ngo.
Q Ckay. So you graduated from Ti shom ngo Hi gh
School ?
A Correct.
Q What does ALFA stand for; what does that nean?
A Well, first, the em nent scholar title is
unusual . That, as far as | know, exists only in the
states of Florida and Al abama. Back in the md
'"80's they -- the state of Al abanma started a program
where they woul d al nbst match private contributions
for endowed chairs, and they called that the em nent
schol ar program The ALFA cones from-- the private
donati on was from ALFA | nsurance Conpany, which was
an arm of the Al abama Farners Federation, but the
whol e endownent is held by the alumi foundation
with no strings to ALFA I nsurance or Al abama Farmers

Feder ati on.

09: 54AM

09: 54AM

09: 55AM

09: 55AM

09: 56 AM
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Q What is the EcoFair Trade Dial ogue Project?
A That is just a group that has been discussing
i ssues, excuse ne, of fair trade versus free trade.
Q What is the difference between fair trade and
free trade? Can you tell nme the answer to that
guestion in one mnute or |ess?

A The word free trade has many different

meani ngs and because of that, | can't answer it in
one mnute. Sone consider free trade to be unfair
because of inplicit subsidies to one country and not
to another or things like that.

Q So what is the purpose of the D al ogue

Proj ect ?

A For people to talk about fair trade policies,
but 1'mnot a central participant in that. | sinply
serve as a consultant, and they sent ne a draft
report and asked for ny coments, and that's the sum
total of ny involvenent in that.

Q Page 3, I'mjust curious why it is that you
have this JFK quote in your -- what's that all
about ?

A That was an award that the Organi zation For
Conpetitive Markets presented to me and one to
several others, and that is what they said at the

time. They had a plaque for everybody and forgot

09: 56 AM

09: 56 AM

09: 57AM

09: 57AM

09: 57AM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 27 of 250

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

27
m ne and | never got a plaque showing it, which
doesn't bother ne, but it was a John Hel nuth award,
but the plaques the others got had this quotation on
it.
Q What is R CALF? 09: 58AM
A R-CALF is a cattlenmen's organi zation
i ndependent cattlenen's organi zation that forned
eight or ten years ago that has rapidly grown.
Q What is your position, if any, with R CALF?
A | serve as a resource person to them | 09: 58AM
have --
Q Are you pai d?
A No, and | do not vote --
Q So --
A -- by choice. 09: 59AM
Q So this is a voluntary activity on your part?
A It is a voluntary outreach under the auspices
of Auburn University.
Q Is it a cause in which you personally believe?
A Parts | believe in; parts | don't. 09: 59AM
Q What parts do you believe in?
A They' ve got a long policy statenent so --
parts of which | have not even read carefully.
They' ve been very active over Mad Cow and litigation
dealing with Mad Cow Di sease and Canadi an cattle and 09: 59AM
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so forth. |'ve had very limted involvenent,
essentially no involvenment in that thrust. They
have one thrust to get country of origin |abeling
for beef and pork.
Q Let me cut you short, if | could, and | guess 10: O0AM
I"'mreally nore interested in the econom c aspect of
what ever their beliefs are, and |'mvery interested
intheir position in regard, if they have one, in
regard to producers versus packers and stockyards,
sone of the issues that were involved in the Pickett 10: 0O0AM
case.
A Wel |, you confused ne when you added packers
and stockyards because | think of the Packers and
Stockyard Act. Ckay?
Q Right. I'mvery famliar with that. 10: 00AM
A Versus producers. So what part of the
guestion do you want ne to address first?
Q Wll, I"'minterested in knowi ng what their
position is, if any, in regard to the econonic
rel ati onshi p between cattl enen who produce cattle -- 10: 01AM
A Uh- huh.
Q -- and the IBP's and Montforts of the world.
A | don't think Montfort exists anynore.
Q Well, | knowit doesn't. It's norphed into
sonething el se, but you get ny drift? 10: 01AM
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A | get your drift. They feel like with the
rapi d consolidation in beef packing in the | ast
fifteen years, that the bal ance of power has shifted
to favor the packers as buyers over the independent
cattl emen. They have a broad range of policies
addressing different issues related to that, sonme of
which | agree to and sonme of which | don't, and ny
role is they ask me to react, and | give them ny
econom ¢ reasoning and |l eave it there.

Q What are their positions with which you agree
in the area we just discussed?

A | fully agree that what's known as captive
supply arrangenments in the slaughter cattle

busi ness, that the packers give feeders that -- and
it's in Congressional testinony where |'ve

pi npointed this. M problemis that the dom nant
captive supply arrangenent ties the base price --
the feeder that has one of those arrangenents, it
ties it to an announced cash market price or an

i n-plant average price, and that distorts packers
incentives, and it's a multiplier incentive to
mani pul ate the market.

Q Consci ously mani pul ate the market ?

A Consci ously or unconsci ously.

Q And that's what the Pickett case was about,

10: 01AM

10: 02AM

10: 02AM

10: 02AM

10: 03AM
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wasn't it?
A That's what the Pickett case was about, yes.
Q And at the end of the day your side lost the
Pi ckett case, didn't they?

MR RIGES: oject to the form 10: 03AM
A | was sinply an expert witness. The
plaintiffs | ost the case because the presiding judge
at trial said that there was not sufficient evidence
on which the jury could base their decision about
whet her Tyson, |BP before that, had a legitimte 10: 03AM
busi ness reason, and that overturned all of it, you
know, threw it all out.
Q And the judge in that case was critical of
your testinony, wasn't he?
A He was critical at one point, and he did 10: 04AM
argunents with | awers over jury instructions. He
did not exclude any of ny testinony.
Q I understand he didn't exclude it, but he was
critical of it, wasn't he?
A He had a one line in there, yes. 10: 04AM
Q What was that; what did he say about it?
A He said I'd like to say, Dr. Taylor, you're
nut s.
Q Yeah, | thought that's what it was. All
right. Wat I'mreally trying to get at, we'll 10: 04AM
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probe further into this whole area, is whether you
have a personal prejudice towards conpanies |ike
Tyson and chi cken producers based on your notion of
the way the world ought to be as opposed to the way
it is. 1'"mnot asking you to respond. |'mjust
telling you that I'mgoing to probe those areas with
you over the next few hours.

A Well, | want to respond.

Q Go ahead.

A | don't come at this fromany |ogical position
and | don't have, you know, any ill will towards any
of the corporations that are involved. There are a
few busi ness practices | would |ike to see changed,
but I don't have any axe to grind.

Q What are those business practices in the

chi cken cont ext?

A The chi cken context would be to bal ance out

t he power in negotiating contracts.

Q Ckay. What el se?

A That's the principal one.

Q Any ot hers?

A | would like to see nmore information
avai |l abl e, nmade available to growers, infornmation
that the integrators seemto have that -- on

i ndi vidual flocks that the growers don't necessarily

10: 0O5AM

10: 05AM

10: 05AM

10: 05AM

10: 06AM
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have, and | think if growers had that, efficiency of
production coul d be inproved.

Q What i nformation?

A Many of the integrators participate in a
conmon reporting service called Agri Stats. There
used to be an Agrinetrics, and they're one and the
same now, and they have very detailed flock

i nformation by conplex there that -- nuch of which
is generally not made avail able to growers.

Q And of what benefit would it be to growers if
t hey subscribed to Agri Stats?

A | don't mean subscribe. | nean the
integrators sinply turned that over on detailed
flock information, on breeds, feed ingredients and
so forth

Q What is it about feed ingredients that would

be inmportant for the growers to know?

A Well, there's several types of feeds, starting

with starter and so forth, and | woul d think that
the grower mght be a better manager if he knew
exactly the breed of the bird. They have -- nost of
t he growers have a trenendous anount of experience
with the flocks and -- but the main thing I would
like to see changed is a -- is to balance the power

in contracting.

10: 06AM

10: 06AM

10: 07AM

10: 07AM

10: 07AM
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Q Ckay.
A And that can go either way. It can get out of
line where the growers woul d have too nmuch power
over the integrators, and that does not lead to
econom c efficiency either. So I'mjust saying
bal anced power, but it can get out of whack either
way.
Q Have you now fully answered my question of
what bones you have to pick with the way things are
now i n the chicken industry?
A | don't have bones to pick. | cone at this
from econom ¢ anal ysis on the need to bal ance power
in markets, and that can be a narket for contracts.
Q Have you now fully answered ny question in
terms of your objective econom c assessnent of what
the rel ationship between growers and integrators
ought to be?
A | think so.
Q Just want to rmake sure we captured everything.
A May | get sonme coffee?
Q You can take a break at any tinme you want to.
You're in charge of that.
MR ELROD: Let's just take five minutes.
VI DECGRAPHER. We're now of f the Record.

The time is 10:08 a. m

10: 08AM

10: 08AM

10: 08AM

10: 08AM

10: 09AM
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(Followi ng a short recess at 10:09
a.m, proceedings continued on the Record at 10: 14
a.m)

VI DEOGRAPHER: W are back on the Record

The tine is 10:14 a.m
Q Doctor, what do you know about the novenent of
growers between integrators?
A There's no public information on it.
(bservation suggests that in any given year it's a
very snmall proportion and, of course, that depends
on the nunmber of integrators.
Q Well, you'll agree with me that as far as the
United States of Anerica goes, that in northwest
Arkansas and northeast klahoma a grower woul d have
perhaps the greatest availability of integrators to
that grower than anyplace else in the country?
A Pr obabl y.
Q You tal k in your opinions about adhesion
contracts, and we're going to get into that in
greater depth as we go through your opinions.
A Ckay.
Q But are you -- is it your testinony that given
the fact that growers have no negotiating
capabilities in terms of the contents of the

contract that they sign, wouldn't it also follow

10: 14AM

10: 15AM

10: 15AM

10: 15AM

10: 16AM
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that there would not be novenent of any substanti al
amount of growers between conpani es?

A VWell, | understand that there's not
substantial novenment of growers between conpani es
fromyear to year.

Q Ckay. What inpact would it have -- what

i mpact would it have on the quality of your opinions
inthis case if in fact there has been substanti al
noverent of growers between conpanies in the | RW

A It would not change mny opinion about the Iack
of bargai ning power, and to comment further on that,
| would need to know what ki nd of upgrades or ot her
changes were required as a condition on that change
to another integrator.

Q Do you know whether there's been -- this is
going to be slightly different. Do you know whet her
there's been any substantial novenent of growers to
ot her conpanies fromtheir originally -- fromtheir
original conmpany in the | RWbecause they could get
hi gher pay with Conpany B than they were getting

wi th Conmpany A?

A There's no public information on that, and |
do not have any data specific to the | RWon nunber
changi ng.

Q Are you famliar with daxton Poultry; did I

10: 16AM

10: 16AM

10: 17AM

10: 17AM

10: 17AM
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get that name right?

A |'ve heard the nane but that's --

Q In daxton, GCeorgia.

A No, I'mreally not famliar with them

Q Have you ever heard of the notion that the
right to grow birds for an integrator because one
has a contract with an integrator, that that right
has value in and of itself in the marketplace?

A It is-- well, it may have value if they're
allowed to freely change, but the way | understand
the industry generally is that if a grower decides
to sell his or her operation and it goes on the rea
estate narket, the contract does not automatically
go with it, that the integrator has to approve it,
and |'ve heard of cases where that happened even
with intergenerational transfers within a fanmly

Q And that makes -- that notion that you just
descri bed nakes sense fromthe standpoint of the
conpany, doesn't it; they want responsible growers?
A It depends. Certainly they need responsible
growers, but it does give themnore control over a
grower and, you know, if they wanted to, they could
not approve any buyer, and since these are largely
single-use facilities, it would have no val ue.

Q Do you think that the integrators abuse the

10: 18AM

10: 18AM

10: 19AM

10: 19AM

10: 20AM
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grower s?

A | think there have been a few cases of that.
Q Can you tell nme what those cases are, who
where, what the conpany was, what happened?

A There's been litigation, and the nmain one that
cones to mndis -- | think it's Burgle -- Burger v.
Cagle where a jury found in favor of Burger, the
grower, over activities. As | understand the case,

| was not involved, but Burger was a former Georgia
state patrol man who becane a contract grower and
then tried to organi ze growers, and Cagle, | don't
know if they didn't deliver chicks or what happened,
but there was litigation over that, and there are
other allegations |ike that, some comng out in
favor of the integrator and that one in favor of the
gr ower .

Q Can you nane any ot hers besides that case, any
ot her situations where integrators have abused
growers?

A You know, not that | can docunment, but you
used the word abused and, you know, that is
certainly one issue or potential issue in any kind
of business arrangenent, and the other one is just a
pure nonopsony or buyer power that the integrator

has over the grower and the contract terns, and that

10: 20AM

10: 20AM

10: 21AM

10: 21AM

10: 22AM
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doesn't require -- you know, the textbook nodel is
not based on an assunption of abuse. It's sinply an
effect, and the evil intent may or may not be there.
Q Have you now fully answered my question of
whet her you can provide me any exanples where

i ntegrators have abused growers?

A Where t hey have abused growers? That's the
only specific one that comes to nind

Q Al right, sir. Now, what's the word?

A Monopsony.

Q Monopsony?

A That is the buyer equival ent of nonopoly.
Monopoly is seller side power. Nbnopsony is buyer

si de power.

Q Monopsony. 1'd like to explore with you for a
few m nutes the issue of risk assignnent in the way
the poultry industry has devel oped in the [ast 50
years.

A Ckay.

Q In 1950 or thereabouts, will you agree with ne
that the growi ng of chickens was |argely an

extension of the desire of feed conpanies, |ike
Purina, to sell feed?

A Well, | certainly wasn't -- well, | was around

back then but | was not a trained econoni st.

10: 22AM

10: 22AM

10: 23AM

10: 23AM

10: 23AM
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Q But you read books?

| read books that, you know, there were a | ot
of yard chickens and inconsistent quality and so
forth, and the nove to integration started largely
by feed nills and feed or feed conpani es extendi ng 10: 24AM
credit to growers and it rapidly grew.
Q And before the vertical integration nove
began, what were the risks on the person who was
rai sing chickens; what risks did they assune?
A The usual production risk and price or narket 10: 24AM
risk.
Q They assuned all of the risk associated with
their enterprise, isn't that true, market
production, health, all the things that go al ong
with that? 10: 24AM
A Ri ght.
Q They owned the birds?
A Waste and all of that, yes.
Q Everyt hi ng?
A Uh- huh. 10: 24AM
Q Wi ch neant that there was an opportunity for
themto go broke?
A Yes.
Q Al right. Now, fast forward 50 years.
A Uh- huh. 10: 24AM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 40 of 250

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

40
Q To about now - -
A Ckay.
Q -- with vertical integration being fully in
pl ace.
A Uh- huh. 10: 25AM
Q What risk does the producer have now?
A The risks have changed. They haven't been
elimnated. The grower obviously faces production
risk. The grower faces risk from placenent of
birds, when they will be placed, days between 10: 25AM
flocks. The grower also faces price risk but a
different kind of price risk than they did in the
"40's and early '50's with a cash narket. They al so
face the risk of bankruptcy.
Q The risk to the producer, the farner, has been 10: 25AM
substantially | essened through vertical integration
than it was before vertical integration; isn't that
true?
A Ri sk broadly defined, | do not agree with
t hat . 10: 25AM
Q Tell me why.
A I think I just did. Because the grower stil
faces production risks. The grower faces price risk
t hrough the tournament but does not mmc a
conpetitive market. They face gross income risk. 10: 26 AM
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The integrator can extend or shorten days between
flocks. If they extend it, that decreases their
expected gross revenue and they still have all of
the fixed costs in the facilities and so forth.
There is the risk of bankruptcy, part that cones
about through a grower's own actions, m smanagenent
of a flock or whatever, but also the risk that can
cone about if the integrator decides to wal k and not
pl ace chicks there or close down a conpl ex before
the full economc |life of a house, before the ful

econom ¢ payback period has el apsed.

Q I"mgoing to get back into that area in just a

second, but before | do that, tell ne what risks the
conpani es assume under the vertical integration
busi ness nodel

A Goi ng back to first to the grower, there are
al so sone other risks with econonmic jargon. |It's

t he pool that they happen to be in. You know, if a
particular grower is in a pool with all really good
managers, he or she will not do as well as if
they're in a pool or tournament w th poor nanagers.
The conpani es face sonme production risk. They are
still in control of that. They face risk in terns
of what | would generically call a whol esal e narket

for chicken, chicken products or processed products

10: 26AM

10: 27AM

10: 27AM

10: 27AM

10: 28AM
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t hat have chicken or turkey or eggs.

Q I'd like to talk to you for a second about
risks that are real and not inmagined. You talk a
lot in your affidavit and there's a lot of

di scussion in the docunments that you apparently
relied on about the consolidation of the industry
over the last 20 or 30 years; is that true; the

i ndustry has consolidated in the last 20 to 30
years, has it not?

A Not as rapidly as cattle or hog industries.

Q But it still has consolidated, has it not?

A Sonewhat .

Q And by that | nean, for Record purposes, that
a greater percentage of total birds produced is
bei ng produced by a snaller nunber of conpanies than
20 or 30 years ago?

A Yes.

Q And conpani es that existed 20 and 30 years ago
no | onger exist; that's what consolidati on neans,
doesn't it?

A Yes.

Q And, in fact, the chicken conpany graveyard is
littered with a ot of conpani es that have gone out
of existence in the last 20 to 30 years; isn't that

true?

10: 28AM

10: 28AM

10: 29AM

10: 29AM

10: 29AM
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A VWll, | don't know what a lot neans. | know
the concentration ratio nmeasured at the whol esal e
chi cken product | evel and not at the grower |evel,
that has increased somewhat over the years, like
say, not near as dramatically as cattle or hogs. 10: 29AM
Q And those conpani es have | argely gone out of
exi stence because of the market risks that they have
to bear on a daily basis; isn't that true?
A | do not know for sure why they went out of
busi ness because | don't have -- either have no 10: 30AM
i nformation or no publicly available information on
t hose.
Q Just from having --
A Many of those were private conpanies, so the
financials were never reported. 10: 30AM
Q Doctor, you've been an agricultural econom st
for -- since 19 -- the late 1960's, haven't you?
A PhD since '72 but, yes.
Q Ckay, and you' ve spent a consi derabl e anount
of your professional tine studying the poultry 10: 30AM
i ndustry, haven't you, sir?
A The last 15 or 20 years.
Q And are you not willing to agree with ne that
a whol e | ot of conpanies that existed 20 or 30 years
ago have gone out of existence because of the market 10: 30AM
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ri sks that the conpanies bear in a vertically

i ntegrated business nodel ?

A | agree that a |l ot of conpanies have gone out
of business, but | don't have factual information on
t he reason

Q And t he whole notion is under vertica

i ntegration, the conpani es bear the market risk to a
much greater degree; they've taken that market risk
away fromindividual famly farm chi cken producers
having to bear that risk; isn't that true?

A It is not. They' ve changed the risk. They
haven't taken it away.

Q Doctor, are you famliar with the changes in
contracts between Simons Foods and its growers that
have occurred in the last five, six years?

A Not details. |'ve |ooked through sone of the
contracts, not carefully, but nost of the

i ntegrators have changed their contracts sonewhat,

of the contracts |'ve seen. These are not publicly
avail abl e either but --

Q | guarantee they're avail abl e t hrough

di scovery in this lawsuit.

A Well, | have a lot of those, okay, maybe al

of them | don't know. | have not taken the Simons

contracts and gone through and made a specific list

10: 31AM

10: 31AM

10: 32AM

10: 32AM

10: 32AM
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of what has changed and what hasn't.
Q Do you know that they have changed | argely
fromwhat's been known in the industry as a
flock-to-fl ock agreenent, which may or nmay not
actually be a flock-to-flock agreenent, to |l ong-term 10: 33AM
guaranteed contracts between the integrator and the
grower ?
A | know some conpani es have done that in sone
conpl exes, but | don't know what you nean by | ong
term 10: 33AM
Q Seven years?
A Seven years is a conmon nunber.
Q Uh- huh.
A I mean of this small set of contracts that are
not flock to flock. 10: 33AM
Q Arrangenments whereby under the ternms of the
contract the conpany is guaranteeing a relationship
with the grower for a period of at |east seven
years?
A Correct. 10: 33AM
Q Al right, and you al so know that a typical
nodern, say, eight-house conplex, 40 by 400's with a
residential dwelling, will cost two and a half
mllion dollars?
A I"'mnot sure it's quite that high but "Il go 10: 34AM
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wi th your nunmber. |It's ball park.

Q And you know that |enders |oan noney to
growers to build those kinds of conpl exes, don't
t hey?

A Most of themin fact.

Q And you know that |enders make | endi ng
deci sions based on the return on that investnent,

don't they, sir?

A Wth regard to the | enders, the bankers, there

are two issues. One is that nmany of these |oans are
guaranteed by -- up to 90 percent. The other one

is --

Q By whon? Not by the conpani es?

A By the government is what it anounts to.

Q Yes.

A The other -- could you restate your wording
about the --

Q Lenders | oan noney to growers based on the

| ender's evaluation of the ability of the grower to
repay the loan, don't they?

A Bankers | ook at these in terns of cash flow,
and the contracts and the paynent are generally
structured so that the loan will cash flow, but just
because a loan will cash flow doesn't nean that the

grower is getting a conpetitive return for the

10: 34AM

10: 34AM

10: 34AM

10: 35AM

10: 35AM
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1 | abor, the capital or the equity, the managenent and

2 the risk. There are two different concepts there.

3 The bankers ook at, again, |ook at cash flow, which

4 is related to economic return and profitability but

5 it's not the same. So | have trouble with your 10: 35AM
6 speci fic wordi ng about how bankers | ook at it.

7 Q What's wong with looking at it fromthe

8 st andpoi nt of cash fl ow?

9 A That's how a banker should | ook at it but

10 that's not how a grower should |ook at it. 10: 36AM
11 Q Isn't that how you | ook at your life?

12 A Is cash -- well, | hope it cash flows, but I

13 also look at it in terns of economic return. |

14 don't have a long-terminvestnent |ike this except

15 in a house. 10: 36AM
16 Q The truth of the matter is, Doctor, that there

17 are hundreds and hundreds of chicken growers in

18 nort heast Ckl ahona who pay the light bills, put food

19 on the table, send Johnny to college, and repay the
20 | oans all based on -- and buy new pickup trucks all 10: 36AM
21 based on the cash flow notion of the noney that
22 cones their direction as a result of grow ng birds;
23 isn't that right?
24 MR RIGES: onject to the form
25 A That still doesn't mean that they're earning 10: 36AM
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-- over the full economic life of a house and the
equi pment, that does not necessarily nean that
they're earning a conpetitive return for |abor
managenent, equity and ri sk.

Q Do you think that those are decisions that are
capabl e of being made by a grower before they decide
whet her they are going to becone a grower or not?

A | can only put nyself in that position. Even
wi th an under graduate degree in ag econom cs out of
kIl ahoma State, |'mnot sure at the time | fully
understood the conplexities of econom c returns over
the life of a long-lived asset. They tend to | ook
at it interns of cash flow, and that's the way it's
presented to them

Q Well, | guess ny question is, what's wong
with that; isn't that a decision for a particul ar

i ndi vidual to nmake as to whether or not they're
going to get into the chicken grow ng busi ness?

A They -- you know, mny inpression of the

i ndustry generally is the new growers get in know ng
that while they're paying off those |oans, that they
wi Il not have nuch left over for famly living or
the pickup or to send Johnny to school, but once the
| oans are paid off, then they anticipate maki ng nuch

nor e noney, which doesn't al ways happen because of

10: 37AM

10: 37AM

10: 37AM

10: 38AM

10: 38AM
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mandat ed upgr ades.

Q Even if that's true, and |I'mnot assum ng that
it is, but even if what you just said is true, isn't
that still an individual decision for an individua
human being to make as to whether they want to get
into the chicken raising business?

A It's certainly an individual decision. |'m
just saying if they base it solely on the cash flow
projections for seven years or whatever, that it's
not a conpl ete econom c eval uation

Q So it's your position that these people are

i ncapabl e of naking that decision for thenselves?

A No, that's not nmy position. The position is
they don't have all the information they need out in
front of them

Q They're being lied to?

A I"mnot saying they're being lied to.

Q What are you sayi ng?

A Wth the cash flow statenents |'ve seen, |ike
wi th nost of the budgets prepared by econom sts,
budget is not actual. There are often a lot of
costs that the grower incurs that are not shown, and
to the extent those are not shown, | consider that a
deceptive cash fl ow eval uati on.

Q Vell, if that were true -- well, strike that.

10: 38AM

10: 39AM

10: 39AM

10: 39AM

10: 40AM
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What is it they're not being shown?

A The new growers conming in -- the pro forma
statenments that | have seen, the cash flow type

eval uations that the bankers do, they show the gross
revenue that is expected and then they show the

out - of - pocket costs that the grower has for, you
know, cost of providing backup generators, roads,
keep the roads graded, dead bird disposal. Overhead
costs that a grower with eight houses woul d have, in
nmy opinion those are not all shown or are under

esti mat es.

Q By the bankers?

A | think the bankers take whatever is given to
t hem

Q Do you know of any instance where ny client,
Si nmons Foods, has misled a potential new grower in
the recruitment process?

A | have not seen any Sinmons pro forma
statenments or the kind of represent -- witten or
verbal representations they have nade to potenti al
new gr owers.

Q On Page 5 of your CVin the mddle of the page
there is an article or it's called recent invited
tal ks/ semnars entitled Wayward Judges?

Fact-finding, Rule of Reason and Meeting Conpetition

10: 40AM

10: 41AM

10: 41AM

10: 41AM

10: 42AM
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Interpretations.

A Yes.

Q What was the thesis of that speech?

A The thesis was essentially an article, which
has been published that's also shown here, that in
the Pickett opinion the Eleventh Grcuit did not
wei gh pro busi ness benefits of captive supply
arrangenents with any harmto the narket, another
jury question, which they did not dispute, and
certainly froman econom c standpoint, we would Iike
to see a bal ancing of pro business benefits with
harmto the market, and it's ny understandi ng that
in the 90 sonme years of the rule of reason, that
it's also generally called for, this weighing
process, that Judge Stromand the El eventh G rcuit
di d not do.

The other thesis is they accepted Tyson's
nmeeting the conpetition defense, which even the
Departnment of Justice has said is counter to
Sher man-C ayton Antitrust.

Q So the thesis of your speech was not only did
Judge Stromget it wong but the Eleventh Circuit
got it wrong?

A Waywar d Judges has a question mark after it.

| left it up to the people in attendance and said

10: 42AM

10: 42AM

10: 43AM

10: 43AM

10: 43AM
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you be the judge and the jury.

Q But you think they got it wong?

A Just froma pure econom ¢ standpoint, the main
body of economic theory and issues like this, we
would Iike to see a weighing process to ascertain if
t he pro business benefits were larger than or |ess
than harmto the market and the final decision based
on that, which is the concept of aggregate econonic
efficiency, and | think they got the neeting the
conpetition defense wong in ny opinion.

Q On the next page, Page 6, there's a speech
given by you called Uncle Samls Sick, Very Sick.

A Uh- huh.

Q What was the thesis of that speech?

A The thesis of that has to do -- |I'd have to go
back and | ook, but | think the thesis of that had to
do with the dual problem of growi ng an unsustai nabl e
federal debt and growi ng an unsustai nabl e trade
deficit for the United States and the likely future
probl enms that cone about because of those dual
problenms. One can be dealt with but together,
they're quite a challenge to deal with.

Q And two or three below that, you gave a speech
to the Auburn Rotary Club entitled Threats to the

Soul of Denocracy. What was that about?

10: 44AM

10: 44AM

10: 44AM

10: 45AM

10: 45AM
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A That was just general about consolidation and
t he | obbying influence on the federal governnent.
Q By whont?
A Nobody in particul ar
Q Consol i dati on of what? 10: 46 AM
A Consol i dati on of business generally.
Q In agricul ture?
A Ceneral ly, and at what point does that becone
a problem
Q At what point does it beconme a threat to the 10: 46 AM
soul of denocracy?
A Yes.
Q I'm 1l ooking at Page 8, about the third one
down. Tell me what a networked sustainable farmis.
A Wi ch one are you | ooking at? 10: 46 AM

Third one down on Page 8.

Ckay, third one. The purpose of this was
sinply to get the people there to thinking about
alternative agricultural systems. You know, the
1950 systemis where you have a little Ford tractor 10: 47AM
and there's a cash market where you can go sell your
commodities. The third one, the giant corporate
farms and consolidation that we're noving towards,
or if there's a way of having snaller and
sustai nable farns. Sustainable is a word that's 10: 47AM
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hard to define, but having those networked and if
net worked smaller farnms can be nore efficient than
giant corporate farnms or not. So it was to get
peopl e to thinking about issues.

Q Aren't those called co-ops?

A Sone people call them co-ops; sonme call them
new age co-ops, but the American concept of an
agricultural cooperative with open nenbership hasn't
worked out. So the new age co-ops are cl osed
menber shi p, and then when you tal k about network
sustai nable farns, there's a whol e body of business
t heory dealing with networking and how you | oosely
but efficiently tie small groups or individuals

t oget her.

Q Well, you are a professor of public policy.
Is it your viewthat public policy in the United
States ought to be supportive of sonething called
net wor ked sustai nable farns as opposed to, quote,

gi ant corporate farnms, end quote?

A In ny policy work on behal f of Auburn
University, | try to identify who gains and who

|l oses fromdifferent policy alternatives and have a
| arge scal e nodel of the whole ag sector that has
been used for doing that kind of aggregate policy

anal ysi s.

10: 47AM
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10: 48AM

10: 48AM

10: 49AM
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Q So what's the answer to my question?

A So it's not at all clear to ne that networked
sustai nable farns can be nore efficient. Certainly
there's a growmh in organic production and pastured
poultry and that type of thing.

Q Ri ght .

A But it may be transitory and it may not.

Q In terns of public policy and social policy,

t hough, froma consuner standpoint, | wouldn't be
able to go to Kroger's and buy a whol e chi cken for
$3.50 if we only had networked sustainable farns
produci ng chickens; isn't that right?

A W don't know because we haven't had networ ked
sustai nable farns using the nore nodern way of
networking with all the conputer technol ogy we have
and so forth. W haven't really seen that. The
so-call ed sustainable farns, the snmall ones that are
out there and surviving have found little niches,

but to answer your question directly, those
produci ng pastured poultry and so forth cannot
general |y conpete cost-wise with the vertically

i ntegrated conmercial operations.

Q And then on Page 9, in 1999 you gave a speech
entitled Frankenstein Foods, Frankenstein Firns?

A Yes.

10: 49AM

10: 49AM
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Q And what was the thesis of that?
A At the time there was a | ot of press about
Fr ankenstei n Foods, and | don't know who started
that. It's since died out. So this was a catchy
title to try to capture attendees' attention. The 10: 51AM
thesis of that is that, you know, in econonics and
busi ness we tend to talk a ot about a single
wel | -defined firmthat has well-defined managenent
goals, and we're evolving to not just with
consolidation but partial ownership, joint ventures, 10: 51AM
sone interlocking directorates and so forth, and
those are difficult to understand. My be good, nmay
be bad.
Q Has nothing to do with chickens?
A Not really, no. 10: 52AM
Q Strike all that then.

MR RIGES: You struck first, John.
Q Let me turn to Page 37 and let's tal k about
your expert witness activity.
A Ckay. 10: 52AM
Q Actually I think there's another page that
tal ks about the last four years. That's Page 39.
A You want nme to go to 39?
Q Yes, sir, testinony of the last four years.
A Ckay. 10: 52AM
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Q Wheel er against Pilgrims Pride, what was that
case about ?
A Packers and stockyard case, alleging
viol ati ons of Section 202 of the Packers and
St ockyard Act. 10: 53AM
Q That was a grower against Pilgrims Pride?
A It was a set of growers and they requested
class action. | don't know all of the |egal
t er mi nol ogy.
Q Ckay. Was the class certified? 10: 53AM
A I"'mtrying to recall. No, it wasn't, but |
don't knowif -- | can't recall if plaintiff
attorneys backed off of that or the reason but that
one, it's ny understanding it was not certified as a
cl ass. 10: 53AM
Q Ckay, and the allegation had to do with
antitrust issues?
A Wheel er versus Pilgrims Pride started out as
Packers and Stockyard Act only. Plaintiff attorneys
decided to bring antitrust and Tyson in, at which 10: 54AM
point | said | don't have time or interest in all of
this, and my role in the antitrust part has been
very snmall, really just definition of the market for
grower services.
Q kay. S-CHAUER? 10: 54AM
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A Schauer .
Q Schauer against Cargill, what was that case
about ?
A It's about Cargill terminating all growers in
t he Gonzal es conpl ex. 10: 54AM
Q And what was your role in that case?
A This was under Texas state law. M role was
as an expert wtness, the econom st.
Q And you provi ded what kind of testinony; what
wer e your opinions generally? 10: 55AM
A My opinions dealt with the econom c payback
period for a house or new house equi prent and
upgr ades.
Q Pi ckett we've already di scussed?
A Uh- huh. 10: 55AM
Q And then Been agai nst OK I ndustries, what was
your role in that case?
A Agai n, the econom st expert.
Q And that case was won by OK, wasn't it?
A No. That case started in '01, and | don't 10: 55AM
renenber the exact dates, but after my deposition in
'04 and a brief testinobny at a class certification
hearing, it was partially settled. Sone of the
al l egations were dropped and partially settled, but
plaintiffs were allowed to appeal to the Tenth 10: 56AM
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Crcuit over interpretation of the Packers and
Stockyard Act, and it stayed in the appellate court
for two or two and a half years and canme out a few
nont hs ago out of appellate court. So the class was
certified and the Packers and Stockyard part of that 10: 56AM
is once again active.
Q Wel |, the decision has been nmade by the Tenth
Crcuit, hasn't it?
A Yes.
Q And OK won that case, didn't they? 10: 56 AM
A No. |'msaying that, no, it's not over.
Parts of it -- I'mnot sure of the |egal
termnology. |'man economi st.
Q Have you read the Tenth G rcuit decision?
A Yes, and it's not over. 10: 57AM
Q You may have read sonething |I didn't read.
A Well, | know | was deposed a couple of days
bef ore Chri st mas.
Q Ckay. OCh, | know what | was going to ask you.
Plaintiffs in that case were represented by Crowe & 10: 57AM
Dunl evy out of Cklahoma Gty?
A Correct.
Q And M1l es Tol bert was a nenber of the firm at
the time the case was started; is that true?
A Yes. 10: 57AM
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Q And is that how you got to know M. Tol bert?
A As far as | know, | have only seen hi monce,
and right after this case was started, | gave a CLE
talk, and Crowe & Dunlevy attorneys, Harry Wods and
a fewothers, took me to dinner, and M| es Tol bert 10: 58AM
was there, and as far as | know, that's the only
time | have -- that's the only contact |1've had with
hi m
Q |"mcurious to know how you found your way to
counsel in this case. 10: 58AM
A They' Il have to answer that.
Q Did they call you?
A They cal l ed ne.
Q And was that after you and M. Tol bert --
A Wen | net Tol bert was in '01 or '02. So, 10: 58AM
yes, they didn't contact -- plaintiff attorneys in
this case did not contact ne until roughly a year
ago.
Q When they did contact you, what did they tell
you they wanted you to do? 10: 59AM
A To -- just talked in broad terns, not really
specific at the tine, but to describe the industry
and then possibly at sone point |ook at the unjust
enri chment issue and at sone point possibly
cal cul at e danmages. 10: 59AM
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Q And is that -- has that work culnmnated in
your affidavit?

A No. For the affidavit | was sinply asked to
describe the industry and take a prelimnary | ook at
the cost of hauling litter out of the watershed.

Q And that's all?

A That's all.

MR ELROD: David, let nme just say this on
the Record, since we're focused on the Pl hearing, |
hope it's your position that we're going to have
anot her opportunity to depose this witness on the
broader issues in the case.

MR RIGES: Yes. John, that makes it easy
for me because | was worried about maybe being
confronted with having to instruct himnot to answer
guesti ons about those other opinions outside of this
affidavit. Wth that understandi ng, obviously,
because he's not due to disclose those opinions
until April 1st, | guess, so -- and there's a
di scovery period after that, so.

MR ELRCD: | can't guarantee you that
other lawers in this roomwon't try to ask those
guestions, but |I don't intend to. W don't have
enough time today, and we're all focused on the P

i ssue.

10: 59AM

11: O0AM

11: O0AM

11: 0O0AM

11: O0AM
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MR RIGES: W're together on that. | hope
everybody el se is.
Q So, I"'msorry, what were -- the two things for
the affidavit were describe the industry?
A Descri be the industry and a prelinmnary
calcul ation, just broad paranmeters on the unit cost
of hauling litter out of the watershed.
Q Now, you answered that in a way that concerns
me when you use the word prelinmnary. Are you not
ready to give your final opinions in this at the P
heari ng?
A I"'mready to give ny estinmate of the cost of
hauling litter out of the watershed, which is based
on the University of Arkansas study.
Q Well, how close to reality do you think your
estimate is?
A It's consistent with other studies |'ve seen
on cost of hauling litter, studies by ag economi sts
at University of Arkansas and k|l ahorma State and
sone k|l ahoma docunents dealing with the litter
market. So that nunmber is consistent with these
others. It is not a full-blown danage cal cul ati on
Q Has the -- to your know edge has the
Uni versity of Arkansas ever actively hauled litter

out of the watershed?

11: 0O0AM

11: 01AM

11: 01AM

11: 02AM

11: 02AM
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A Has the University of Arkansas?
Q Yes.
A The university itself hauled litter out?
Q Yes, uh-huh.
A | don't know. 11: 02AM
Q And to your know edge has Ckl ahoma State
Uni versity ever hauled any litter out of the
wat er shed?
A | don't know.
Q And who has actively actually hauled litter 11: 02AM
out of the watershed on any kind of a substanti al
basi s?
A | don't have all of the details on the hauling
of litter.
Q Wll, I"'mtrying to -- 11: 03AM
A | know there's the BMP, Inc., effort --
Q Al right.
A -- underway and sone -- an klahoma effort at
establishing a litter market and so forth.
Q And what about defendant, Ceorge's, 11: 03AM
I ncor porated; do you know whether it's been actively
hauling litter out of the watershed?
A No, not aware.
Q So if we want to separate the world into
theory and reality, you would agree with ne that 11: 03AM
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reality would be BMPs, Inc., and George's; is that
right?

MR RIGES: hject to the form
A Not the -- the reality of hauling the litter
out, there are related issues of getting it out of
t he house and storing it and so forth that may or
may not be a part of the George's cal culation
Q Doctor, | really do try not to interrupt
witnesses and | try to be courteous and -- but ny
guestion was, that if you would divide the world
i nto people who tal k about theory and peopl e who
actual ly do, you're basing your opinion on people
who are discussing theory as opposed to people who
actually do; isn't that correct?

MR RIGES: hject to the form
A That is not correct. |It's based on enpirical
studies of litter and litter hauling and not on
t ext book economi c theory.
Q Wel |, Messrs. Tabler and Berry -- and they're
at the University of Arkansas?
A Correct.
Q Do you know whet her they' ve ever hauled litter
out of the Illinois River watershed?
A | do not know.

Q Based on what you've read and what you know

11: 04AM

11: 04AM

11: 04AM

11: 04AM

11: 0O5AM
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and having lived on the earth as |long as you have,
isn't it true that hauling litter out of the
IIlinois River watershed has never been acconplished
on any kind of a substantial basis until BMPs
started doing it?

A Well, | don't know the true extent of BIVPS'

i nvol venment versus other operations hauling it out,
but --

Q How many tons did they haul out in 2007?

A | don't know.

Q Wiy wouldn't it be inportant for you to know?
A Because | have not been asked to do an
aggregat e damage cal culation or to estimte the
aggregate litter or waste production in the

wat ershed or to estimate how much of it noved out of
the watershed. |t was ny understanding that others
i nvol ved with the project would do that, and in
subsequent evaluations | may be asked to do that
aggregate-type cal cul ation, but for purposes of this
prelimnary injunction, |'ve not been asked to do

t hat .

Q What is your understanding of who else is
supposed to do it for purposes of this PI?

A | don't know for purposes of this Pl

Q You just testified that it was your

11: O5AM

11: O5AM

11: 06AM

11: 06AM

11: 06AM
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under standi ng that others m ght be doing this.
A In this litigation broadly defined.

Who are those others?

| can't identify them by nane.

Can you identify them by category?

> O » O

Primarily scientists and those involved in
identifying the active poultry houses and the size
of those houses or how nany birds or how many total
pounds are grown in the watershed.

Q But nobody's told you who those people are?
A They have. | just don't renmenber the nanes.
Q And you' re doi ng your work without having seen
their work product?

A | have seen sone that they are working on.
This was in early OCctober. They had an all-day
nmeeting | was supposed to go to, but ny nother was
in the hospital in Cklahoma City critically ill, and
| ran in for about an hour and left and, you know,
didn't --

Q And when was that neeting?

A I think it was early Cctober, |ate Septenber
or early Cctober.

Q So it's true -- | think we touched upon this
earlier, but it's true that you have forned your

opinions in this case w thout knowi ng or basing your

11: 06AM

11: 07AM

11: 07AM

11: 07AM

11: 08AM
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views on the work that's being done by others in
this case?
A | have not come up with an aggregate damage
estimate, have not been asked to. | sinply |ooked
at the per pound cost of hauling litter out and put 11: 08AM
it on a per pound or per bird basis and not the
aggr egat e nunber.
Q Have you cal cul ated -- have you used in your
cal culations the cost to landfill chicken litter?
A No. 11: 08AM
Q Nobody asked you to do that?
A No
Q Do you know that a chicken litter is a
hazardous substance, that it can't be transported,
it's got to be landfilled? 11: 08AM
A | didn't know it was a hazardous substance,
goi ng back to what we discussed earlier
Q Ckay. Nobody fromthe State of Cklahoma has
told you that it's a hazardous substance?
A | don't recall anybody saying that. 11: 09AM
MR ELROD: kay. Wo needs affidavits?
Anybody? |'ve got plenty here.
MR RIGES: Copies of his affidavit?
MR BULLOCK: 1'll take a copy, John, just
not to disappoint your staff. 11: 09AM
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1 MR SANDERS: John, |'IIl take one.
2 A This is nmy own.
3 Q It's now called Exhibit 1 Taylor, but you are
4 wel come to | ook at whatever one you want to.
5 A Ckay. 11: 10AM
6 MR BULLOCK: It's Exhibit 1, John, rather
7 than the 5 that's on the one | got?
8 MR ELROD: Yes, yes, sir.
9 MR BULLOCK: Thank you.
10 MR RIGE: It was Exhibit 5 to the 11: 10AM
11 pl eadi ng we fil ed.
12 MR ELROD: Right.
13 MR BULLOCK: (n.
14 Q In Paragraph 5 you say that early in your
15 career you conducted substantive research on pl ant 11: 10AM
16 nutrients as water pollutants. Wuld you tell ne
17 about that, please?
18 A When | graduated from M zzou, | went to
19 IIlinois, University of Illinois on a post-doctoral
20 position that was full tinme on a very large grant 11: 10AM
21 proj ect funded by the Rockefell er Foundation with
22 the title Plant Nutrients As Water Pollutants and
23 wor ked on that two years, then got a tenured track
24 position and continued sonme of that work after that.
25 Q During your subsequent career, have you been 11: 11AM
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i nvolved in any other way with the actual science of
agronony as opposed to agricultural econom cs?
A I work to sonme extent with agronom sts and
work extensively with a plant pathologist. So |
continue to interact with themand do research in
sone ar eas.
Q Do you consider yourself to have expertise in
t he area of agronomny?
A I am not an agronom st. | had sone training
in college in agronony, and | have done as part of
that project considerable work on the econom cs of
fertilization, but I'mnot an agronom st.
Q Ckay.

MR ELROD: W probably need to take a
br eak.

VI DEOGRAPHER: W' re now off the Record.
The tine is 11:11 a.m

(Following a short recess at 11:12

a.m, proceedings continued on the Record at 11:25
a.m)

VI DECGRAPHER: W are back on the Record.
The tinme is 11:25 p. m
Q Doctor, |I'ml ooking at Paragraph 6 of your
affidavit on Page 4, the last couple of sentences of

t hat paragraph, and it says, including the costs of

11: 11AM

11: 11AM

11: 12AM

11: 23AM

11: 25AM
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safely renoving poultry waste. Wat's this notion
of safely renmoving it?

A Well, it goes to the allegations of the case,
that there's the issue with bacteria and phosphorus
in particular, and you wouldn't want to renove it
and cause the sanme problemin another area.

Q But | thought that the -- so are you telling
me that as we nove down through the affidavit and
your et hodol ogy, that factored into the cost is
sonething call ed safety?

A No. As | said earlier, | |ooked at the unit
cost of transporting it out of the watershed for
purposes of the prelimnary injunction, and that's
it.

Q And you' ve al so been asked to include the

i ssue of dead birds in your nunbers?

A | inserted that just to clarify that waste
nmeant feces and used litter and sometimes dead

bi rds.

Q So you're transporting dead birds out of the
wat er shed al so?

A I'"'mnot transporting anything out of the
wat er shed but --

Q Met aphorical | y?

A Met aphorically that's possible. That's not

11: 26AM

11: 26AM

11: 26AM

11: 27AM

11: 27AM
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the way that they' re supposed to be di sposed of now
but, you know, some may have been conposted. So in
a sense, they could be transported out.
Q But my question is, you are including in your
calcul ation the cost of transporting dead birds out 11: 27AM
of the watershed, including the chicken litter
that's pulled out of chicken houses?
A I'"'m-- for purposes of this affidavit, sinply
| ooked at the cost of transporting generic waste,
whatever is in there. 11: 28AM
Q I n the houses?
A What ever has to be transported out of the
wat er shed, which --
Q Wl |, you know that dead birds are conposted?
A | don't know that all of themare. Sone of 11: 28AM
themare put in freezers and there are other ways of
dealing with them but, yes, sonme of themare
conpost ed.
Q Is it your testinony that freezers are stil
used in the watershed? 11: 28AM
A | don't know about the watershed.
Q But we're tal king about this watershed, aren't
we?
A Ckay, right.
Q What -- how are dead birds disposed of in this 11: 28AM
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wat er shed?

A | have not | ooked at the details of that.

Q Wl |, how can you give an opinion on the cost
of transporting themout if you don't know what's
done with then®

A Again, | included this just intending that
this would mean that |I'mtal ki ng about generic
wast e, whatever is there, and hauling it out.

Q In Paragraph 7 you discuss the vertica
integration of the poultry industry and you assert
that it's the nost vertically integrated of al

maj or agricultural industries?

A Yes.

Q Sone people |'ve talked to recently took

of fense to that notion because they said sugar beets
is the nost vertically integrated. Wat do you know
about sugar beets?

A Wen | wote this, | nmeant of ngjor
agricultural conmmodities, not sonme of the specialty
comodities. | knowthere's a fair amunt of
vertical integration with sugar beets and --

Q You tal king about the animal -- the neat

i ndustry?

A Especially the meat industry.

Q Ckay.

11: 29AM

11: 29AM

11: 29AM

11: 30AM

11: 30AM
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A But al so maj or crops, too.

Q The cattle industry is not vertically

i nt egrated?

A The cattle -- what the cattlenmen call mama
cows, those operations are definitely not vertically
integrated. Part of the cattle feeding, cattle
slaughter industry is partially integrated through
the captive supply arrangenents |'ve already tal ked
about. A very small part, under 5 percent of cattle
feed |l ot operations, are owned by the Meat Packers.
Q So the answer to ny question, the cattle
industry is not vertically integrated?

A It is partially integrated.

Q And will you agree with ne that the vertica
integration of the poultry industry versus the
partial integration of the cattle business, a lot of
that has to do with the nature of the aninal; isn't
that true?

A It has to do with the nature of the ani nal
capital cost and a whole host of factors.

Q And will you agree with nme, Doctor, that the
area of northeast Oklahoma and northwest Arkansas
that is contained within the | RWhas sone of the

| argest cattle nunmbers of any counties in the United

St at es?

11: 30AM

11: 31AM

11: 31AM

11: 31AM

11: 32AM
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A | know there's a large nunber of cattle. |
don't know if it ranks up near the top nationally.

Q And will you agree with ne that virtually all
of the cattle produced in the |RWare cowcalf
operations?

A As far as | know.

Q Have you ever |ooked at the average herd size
in the | R\

A Not for the | RW

Q What about for northwest Arkansas, northeast
Ckl ahorma i n general ?

A I would be surprised if it was over 100 head
on aver age.

Q The truth of the matter is, the cattle
industry in this part of the world is nade up of
smal | producers large in nunber; is that true?

A Correct. The cowcalf operations are made up
of a large nunber of small producers. Cattle
feeding is a different natter.

Q | understand that. There's no cattle feeding
operations to speak of in the |RW though, is there?
A No, not that |'m aware of.

Q So it would be true then that in the IRW if
the attorney general wanted to sue the cattle

i ndustry, he would have to sue thousands of peopl e;

11: 32AM

11: 32AM

11: 32AM

11: 33AM

11: 33AM
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isn't that true?

A I'mnot an attorney. | assunme that's true.
Q Ckay. We've touched upon this earlier, and
really don't want to get into it in great depth, but
my question to you is, in regard to Paragraph 7 of
the vertical integration of the poultry industry,
how woul d you structure it in your perfect world?

A Well, | don't have a perfect world, and as
said before, | don't cone at this froman

i deal ogi cal position, but I think -- well, | know,
as |'ve said before, I would prefer to see a bal ance
of power in contracting between the growers and the
integrators. | would be equally concerned if the
growers were dictating everything to the integrator
and | might tinker with the tournanent a little bit,
but no maj or changes for conmercial poultry
operations.

Q And when you call -- when you use the word
tournanent in the econonic sense, you're talking
about the fact that growers settle their flocks

agai nst their peers who deliver birds to the
processor during the same week?

A Correct.

Q And the pay that a grower receives is a peer

conparison during that week of feed conversion ratio

11: 34AM

11: 34AM

11: 34AM

11: 35AM

11: 35AM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 76 of 250

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

76

of that farner versus all the other flocks that
settle that week with a base pay; is that right?
A | don't know what you nean by pure.

Q | think | nmeant to say peer

A Ckay.

Q " msorry.

A It is a calculation -- specifics of the
tournanent differs fromconpany to conpany and even
fromconmplex to conplex for a given conpany, but
it's generally based on feed efficiency.

Q What's the unfairness of that nethodol ogy?
A Unfairness comes in with the inbal ance of
power. The -- | would prefer to see the tournanent
better mmc a conpetitive narket. At present it
does not mmc a conpetitive market --

Q So how shoul d --

-- generally.

How shoul d it be changed?

> O >

Well, all of this is a matter of risk and
rewards, and as risks go up, you expect the reward
to go up with it, and short-termcontracts are
incredibly risky for growers with such a | ong
econom ¢ payback period. |'msaying | could tinker
with the tournament a little bit, but the key

feature of the tournanment that differs froma

11: 35AM

11: 36AM

11: 36AM

11: 36AM

11: 37AM
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conpetitive market is that in a conpetitive market,
if an individual grower has a bad flock, then that
grower gets the sane unit price as all of the other
growers selling into the market. In the tournanent,
if a single grower has a bad flock, they have | ower
production but they also get a lower unit price. So
price and quantity go down, and | think that kind of
magni fies the ef fect of bad decisions, either by the
i ntegrator or the grower.

Q But isn't that whole notion to encourage good
ani mal husbandry and efficiencies on the part of the
gr ower ?

A It's to give growers an econom c incentive to
be good growers. The word efficiency that you used
has many different nmeanings. 1In the context of the
poul try industry, when people say it's efficient,
they're usually | ooking at feed conversions, but in
the world of econom cs, aggregate econonics where it
fits arelated but a different concept.

Q Well, you'll agree with ne that year in, year
out about 60 percent of the cost of the raising a
bird is the feed cost?

A Sounds about right.

Q And you'll agree with ne that if birds are

going to be raised efficiently, that the conversion

11: 37AM

11: 37AM

11: 38AM

11: 38AM

11: 38AM
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of that -- those carbohydrates into protein in an
efficient manner is inportant not only to the
conpany but to the grower?

A Wth the qualification | nentioned previously,
that feed efficiency is not -- does not necessarily
translate i nto aggregate econom c efficiency.

Q If 60 percent of the cost of raising a bird is
the feed that goes in its nmouth, why woul d not the
feed conversion of the carbohydrates to protein
directly affect the bottomline of the integrator?

A It affects the bottomIline of the integrator
but to get into all of the details of the

tournanent, the incentives the integrator has under
nost tournaments for placing birds are not aligned
perfectly with grower incentives, and that can |ead
to stress in the relationship and nmay even lead to
aggregat e econom c inefficiency.

Q Let's nove to Paragraph 8. You know, before
we do that, my mind is wandering, quite frankly, but
it picked up on the very end of your |ast answer.
How can that possibly contribute to inefficiencies;
isn't that what you just said?

A The integrators -- given nost tournanents, the
integrator's economc incentive is to produce a bird

at mni num average cost, and that |eads to the

11: 39AM

11: 39AM

11: 39AM

11: 40AM

11: 40AM
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i ntegrator making density decisions and al so
days-out decisions, but the grower is sitting there
with a fixed facility, and so the econom c incentive
for a grower mght be higher stocking densities than
it is for the integrator, and that can translate

i nto aggregate econom c inefficiency.

Q Paragraph 8, you say that the integrators nmake
all decisions, and then you go on to descri be what
aspects of the growing of birds integrators make,

t he deci sions they make; correct?

A Yes.

Q Do you find sonething nefarious about that
noti on?

A What do you nean?

Q Evil?

A What do you nean by nefarious?

Q Do you find sonething norally wong about the
notion that the integrators make these ki nds of
deci si ons?

A I"mnot |looking at any of this froma nora
standpoint. I'mlooking at it in terns of aggregate
econormi cs.

Q Do the growers -- | nean do the integrators
al so make any deci sions regardi ng the di sposition of

chicken litter?

11: 41AM

11: 41AM

11: 42AM

11: 42AM

11: 42AM
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A You' ve al ready naintai ned that Simobns haul s
sonme out.
Q No, sir, |'mnot.
A Ckay. | misunderstood you then.
Q | mean they may but |'m not maintaining that 11: 42AM
at this point.
A State the question again, please.
Q Do t he conpani es nake decisions regarding the
di sposition of chicken litter?
A Cenerally the contracts state that the grower 11: 43AM
is responsible for that. Recent contracts state
they have to follow all applicable state |aws or
sonething to that effect.
Q And you'll agree with ne that the regulatory
scheme in the state of Cklahoma is directed at the 11: 43AM
growers and not at the integrators in ternms of the
di sposition of litter; isn't that true?
A Froma -- | don't know froma | egal
st andpoi nt .
Q Do you know what the regulatory schene in 11: 43AM
Cklahoma is in regard to the disposition of litter?
A Basically it's the CAFO regul ati ons and the
best nanagenent practices.
Q Have you | ooked at what the regulatory schene
is in lahoma for the -- regarding the disposition 11: 43AM
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of litter?
A |'ve taken a superficial look at it.
Q WIIl you agree with that, that that regulatory
schene does not require that all the litter
generated in the | RWbe transported out of the | RWP
MR RIGES: hject to the form
A As | understand it, it deals just with an
i ndi vidual grower's use of litter and where it is
appl i ed.
Q And what is your understanding of who gets to
make the rules, the Cklahoma | egislature or the
kIl ahoma Attorney General ?
MR RIGES: hject to the form
A | don't know in that case about invol vement of
various state agencies, federal EPA, cooperative
extension. GCenerally all of those are involved in
sone way or another of fornulation of state CAFO
regul ati ons.
Q Well, returning to the disposition of litter
i ssue that we're tal ki ng about, what control does ny
client, Sinmons Foods, exercise over the disposition
of chicken litter other than through its contract
ternms requiring its growers to follow the | aw?
A They have put the burden of that on the

gr ower .

11: 44AM

11: 44AM

11: 44AM

11: 45AM

11: 45AM
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Q Wuld it also be fair to say that the grower
has accepted the burden of doing that?
A On individual tracts of land, yes, but in the
aggregate, that's a legal issue.
Q You'll agree with nme that this lawsuit is 11: 45AM
about chicken litter; it's not about grow ng
chickens; isn't that true?
A As far as | know.
Q Ckay. Somewhere in your affidavit you talk
about field service techs for the conpany. You 11: 46 AM
understand what that systemis all about?
A Yes.
Q Provi di ng advi ce?
A (Wtness nods head up and down).
Q WIIl you agree with me there's 168 hours in a 11: 46 AM
week? Surely we can agree on that.
A Ckay.
Q And do you know how many of those hours it
woul d be typical for a field service tech to
actually appear at a grower's farnf 11: 46 AM
A A coupl e of hours once a week woul d be
typi cal
Q So it would be typical then that sonewhere
around naybe 1 percent of the entire week or |ess
the representative of Simons Foods woul d actually 11: 46 AM
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be physically on the farmof one of its growers?
A In terns of physically on the farm sone of
the nore nodern equi pment is set up so that the
houses can be nonitored and it could be nonitored
by -- if it's set up that way, nonitored by the 11: 47AM
representative sitting at the desk in his office.
Q That's pretty extraordinary, isn't it, what's
happened in the last ten years?
A The whol e conputerized tunnel ventilation
syst enf? 11: 47AM
Q Yeah. You agree with ne that that's pretty
extraordi nary?
A I n what sense?
Q In the sense of the advancenent in the way
birds are raised. 11: 47AM
A It's certainly an advancenent, and there are
producti on advant ages for growi ng under the new high
tech tunnel ventilation system |It's pretty smal
conpared to conventional and, of course, the tunne
systemis nuch nore expensive, too, but, you know, 11: 47AM
technologically it fits in with everything else in
soci ety.
Q Do you know that my client, Sinmons, has now
gone to 100 percent tunnel ventilation houses?
A | didn't know that, but I'mnot surprised. 11: 48AM
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Q And do you know - -
A They're all noving that direction.
Q And do you know that as a result of that, it
has offered long-termcontracts with greater grower
pay?
A Most of the contracts nationally have -- now
have split pay and a different and hi gher pay for
birds grown in a tunnel ventilation house conpared
to a conventional house.

MR ELROD: If we're going to beat the
| unch crowd, we need to break right now.

MR RIGES: Sure

VI DEOGRAPHER: W' re now of f the Record
The tine is now 11:48 a. m

(Following a lunch recess at 11:48

a.m, proceedings continued on the Record at 1:13
p.m)

VI DEOGRAPHER: W are back on the Record
The tine is 1:13 p.m
Q Doctor, I'mon Page 5 of your affidavit.
Paragraph 9, third line down fromthe top, it says
begi nning with that sentence, integrator
representatives typically visit each grow out house
at least weekly to check on and supervise the

grower's care of flocks and cleanout of used litter

11: 48AM

11: 48AM

11: 48AM

01: 13PM

01: 14PM
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1 wast e and dead birds. Wiat's the basis of your
2 statenment that the integrator representatives check
3 on the cleanout of used litter, waste and dead
4 bi rds?
5 A It's ny understanding that they do that for 01: 14PM
6 di sease control and ot her purposes. So they do
7 nonitor the litter and so forth.
8 Q Exactly what is it that you believe that
9 growers -- that conpany representatives do in regard
10 to the litter cleanout? 01: 14PM
11 A It's ny understanding that generally the
12 i ntegrator nmakes representation -- | nmean nmakes
13 recomendati ons or in sone cases requires the grower
14 to clean out a house in between particular fl ocks.
15 Q To clean out houses in between particul ar 01: 15PM
16 fl ocks?
17 A Right, and nove litter into the house.
18 Q Li ke every five and a hal f weeks?
19 A | don't know of any that frequently. It's
20 usual |y every year or a couple of years dependi ng. 01: 15PM
21 Q So you nmi sspoke when you said between fl ocks?
22 | don't nean in your affidavit. The testinony you
23 just gave was that they required cl eanout between
24 fl ocks.
25 A Well, that is the opportunity -- the tinme at 01: 15PM
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1 whi ch they can clean out the house, and that's when

2 it typically occurs is between flocks but not

3 bet ween every fl ock.

4 Q And what do you base your understandi ng on,

5 that the conpani es require an annual cleanout, if 01: 16PM
6 that is your testinony?

7 A I'"mnot saying they require it on an annual

8 basi s, but they generally make recommendations, if

9 not requirenments, on specifically when it is cleaned

10 out and when new litter is put in. 01: 16PM
11 Q Real |y, and why do you believe that, because

12 you read it soneplace or seen it?

13 A I've read it and tal king to growers and

14 ot hers.

15 Q Ckay. You understood that dead birds are 01: 16PM
16 pi cked up on a daily basis in the house by the

17 farmer and conpost ed?

18 A Yes, generally.

19 Q So as | understand your testinony, the conmpany
20 determ nes when a grower will clean out the grower's 01: 17PM
21 chi cken house?
22 A That is mnmy understandi ng.
23 Q Paragraph 12, you state that because there's
24 no open nmarket for poultry ready for processing,
25 there is no economcally viable alternative for 01:17PM
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1 conmer ci al non-specialty growers who wi sh to be
2 i ndependent fromintegrators. Do those people
3 exi st?
4 A What do you nean? Do those people, you are
5 referring to growers or -- 01: 18PM
6 Q Not -- commercial non-specialty growers who
7 wi sh to be independent fromintegrators, do those
8 peopl e exist?
9 A There are certainly people out there
10 interested in getting involved in agriculture at the 01: 18PM
11 production level if they think they can nake noney.
12 Q Let me get specific. I'mgoing to hold you to
13 this.
14 A Ckay.
15 Q Is there sonebody in existence called a 01: 18PM
16 conmer ci al non-specialty grower who wi shes to be
17 i ndependent fromintegrators?
18 A There are potential growers who wish to be
19 i ndependent from i ntegrators.
20 Q Who -- can you nane nme nanes or tell me where 01: 18PM
21 | can find these people?
22 A No. There's no waiting list as there is for
23 peopl e who want to becone contract growers. | know
24 of no waiting list, but certainly when | go around
25 to ag neetings, there are people interested in 01: 19PM
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1 getting involved in agriculture or renaining

2 involved in agriculture and knowing -- wanting to

3 know how t hey mi ght make noney.

4 Q So is it true that the sole basis for your

5 testinmony in this regard is having tal ked to peopl e? 01: 19PM
6 A Yes, just know edge of farmers and ranchers

7 and potential farmers.

8 Q So there are people out there who would Iike

9 to own chicken houses and be i ndependent of an

10 i ntegrator and raise chickens; is that true? 01: 19PM
11 A | believe it is.

12 Q So those people woul d have to go out and buy

13 baby chicks and place themin their own houses and

14 then to whomwould they -- is that true?

15 A Yes. 01: 20PM
16 Q Oown their birds?

17 A Uh- huh.

18 Q And then to whom woul d those peopl e sell those

19 birds for processing; would they own their own
20 processi ng plants? 01: 20PM
21 A That's the issue. There's no open transparent
22 mar ket for broilers ready to be processed.
23 Q I's that a bad thing?
24 A Not necessarily.
25 Q Ckay. Paragraph 13 you state, in the early 01: 20PM
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history of the vertically integrated poultry

i ndustry, the integrators and growers were partners
and tended to | ook out for each other's economc

wel fare. What's the basis for that statenment?

A Just the few descriptions of the early
integrated industry that | have read.

Q And what woul d be your source?

A There's one book on the Arkansas poultry

i ndustry that's sonewhere in the docunents.

Q FromH Ills and Holl ers?

A Yes, and a few journal articles have addressed
this, you know, ag econ or ag busi ness journa
articles. So that is the extent of nmy know edge of
the early industry.

Q And to what extent were these people partners
with each other?

A I would say they worked nore closely together
that's my understandi ng, and were each concerned
about the other's econom c welfare.

Q You don't think that the integrators are
concerned about the economic welfare of their
growers today?

A In sonme sense they nmay -- they have to be
concerned about their growers, but fromall of the

records | see, the actual information that's

01: 21PM

01: 21PM

01: 21PM

01: 22PM

01: 22PM
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avai lable, | nean the information that's avail abl e
on actual returns to contract poultry production
show that with proper econom c accounting, the
grower is not making a conpetitive return for |abor,
managenment, risk and equity.

Q What did you just tell nme?

A | just told you that with proper economc
accounting, the actual information on cost and
returns to contract broiler production that | have
found show that the grower is not nmaking a
conpetitive return for |abor, managenment, equity and
risk.

Q They' re maki ng noney?

A No, they're not naking noney.

Q Didn't we go through that earlier when we were
tal ki ng about cash fl ow?

A I"'mtrying to carefully distinguish between
cash flow, which is how a banker |ooks at it, and
how a farmer may look at it, wanting to know if they
can at |east pay off the loans at the bank or | oans
to wherever they -- you know, whoever they have a
loan with versus true econonic accounting. Cash
flowis one kind of accounting, and that is an

i mportant consideration, but there's also economc

accounting, economc profitability accounting.

01: 22PM

01: 23PM

01: 23PM

01: 23PM

01: 24PM
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Q Tell me all of the elenments that go into
det erm ni ng out conme based on your eval uation of
somet hing cal l ed econom ¢ accounti ng.
A Al of the cost and returns, the anount of
| abor a grower or grower's famly brings to the 01: 24PM
operati on.
Q Let's do this in an organi zed fashion
A Ckay.
Q Let's do one, two, three, four, five, and
we're tal king about on the cost side; is that true? 01: 24PM
A Yes.
Q Ckay.
A Well, there are the out-of-pocket -- this is
met hodol ogy that's laid out in a 500 sonme page
handbook that my professional association put 01: 24PM
t oget her but --
Q What's the nanme of the handbook?
A It's the American Agricultural Econonic
Associ ation Task Force Report on Cost and Return
Estimation. 01: 25PM
Q In the poultry industry?
A Everyt hi ng.
Q Everyt hi ng?
A But it tal ks about annual row crops, and it
al so has sections addressing an asset with a |ong 01: 25PM
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life, as we have here with a poultry house.

Q | just want to tal k about chickens.

A Ckay.

Q So, now, |'msorry to keep interrupting you,
but go ahead and go through your checkli st.

A Well, it talks about the risk aspect and what
formula to use, how to incorporate cost and returns.
Q Tell me all the elenments that go in on the
cost side.

A Al of the elenents that go in on the cost

si de?

Q For a chicken grower to determ ne whether he's

maki ng noney.

A To determ ne whether he is maki ng noney? The
out - of - pocket expenses -- well, the whole

nmet hodol ogy is laid out in farm business anal ysi s
associ ation records, and several states have that at
| and grant universities, and in the reports there
are like ten or twenty itens but to aggregate sone
of those out-of -pocket expenses that they would
have, there's a proper way of consideration | oans
and how to charge that out or depreciation. There
is an inmputed value for |abor and managenent and one
for a way of incorporating a market return on

equity, and typically the way the risk is handled is

01: 25PM

01: 25PM

01: 25PM

01: 26PM

01: 26PM
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t hrough a discount rate and a present value fornula
or anortization formula, and the manual even goes

i nto di scussing --

Q Doctor, |I'mnot deposing the manual. [|I'm
deposi ng you, and you're the expert witness in this
case, and |I'masking you a very sinple question
I'"masking you to sit here and do it right now, take
me through all the considerations that go into the
ulti mate answer about whether a farner is making
noney according to the way it ought to be anal yzed
per your testinmony, and if we need to take 30
mnutes, we'll take 30 mnutes to do that.

A | thought | was answering your question

Q Well, | guess I'mjust dense, but |I'm asking
you to talk to me like I'ma fourth grader and
explain it to me and show ne all of the elenents
that are taken into consideration in a proper
econom ¢ anal ysis to determ ne whether a chicken
grower is nmaking or |osing noney, one, two, three,
four, five, real world.

A Well, it starts with a conplicated present
val ue or anortization formula that covers the whole
life of an asset. Factored into that are the gross
returns year by year. Factored into that are

various out-of - pocket expenses a grower has for a

01: 27PM

01: 27PM

01: 27PM

01: 27PM

01: 28PM
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house, heating the house and repairs, maintenance,
all of that.

Q | understand that.

A Ckay.

Q It's these exotic things that don't really
represent having to wite a check to pay a bill that
I do not understand that |'m asking you to explain
to ne.

A If you go through, you know, the annual flow
of revenues, the out-of-pocket costs, then there is
an appropriate way to handl e econoni ¢ depreciation
the proper way of handling interest on a | oan

Q Tell me what that is. |If you need to use an
exanpl e, like sonmebody borrowing two mllion dollars
to build an ei ght-house complex, that's fine. |
don't care how you do it, but | want the
particulars. | want to know what it |ooks |iKke.
I'"ma grower getting ready to go into business and
' masking you for advice and | want you to explain
to me why | should not be a grower, that | should
rat her be a banker.

A You got to have the full time stream of
revenues, the full tinme stream of out-of-pocket
costs, the economic life of a house, when they

antici pate the equi pnent in a house will be upgraded

01: 28PM

01: 28PM

01: 29PM

01: 29PM

01: 29PM
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and let's -- the normal econonmic life of a wood
framed house is 20 to 30 years, and usually when you
get out near the 10 or 15 years, a mmjor upgrade is
required. | have to know the cost of that, when it
wi I | happen, and then there's a way of handling the
time path by discounting, and the typical way of
doing this is to first calculate, after you've taken
out proper econom c depreciation and all of these

ot her expenses, to calculate a return that is a
conposite to managenent, to labor, to equity and to
risk, and then typically ag econom sts go through
and figure out how nmuch of the operator's labor is
used that is valued at a conpetitive rate. That is
then subtracted out, and that |eaves you with a
return to managenent, equity and risk. Then you can
take out a return, a market return for equity that
they have in the operation, and then you're |eft
with a return to managenment and to risk. |In the
case of poultry operations, it's hard to place a

val ue on a grower's managenment per se, especially
because they have to be on call 24-7. R sk is
normal Iy handl ed through a discount rate that you
adjust for inflation. The ag econ handbook
recommends a 3 to 6 percent real discount rate for a

return to risk

01: 29PM

01: 30PM

01: 30PM

01: 31PM

01: 31PM
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Q Now, in the real world do you think that
sonmebody naking a decision to be a grower takes al

t hose things into account?

A | woul d hope they woul d.

Q But do you think they do?

A | haven't surveyed them Apparently not.

Q What if you're a hundred acre farner and you
are raising cattle and nomteaches school and you'd
like to build four chicken houses and determ ne

whet her or not you are going to make sone extra
noney; do you think that's a way a | ot of those
deci si ons ni ght be nade?

A In sone cases.

Q In fact, what | just described is nore typica
the profile of soneone who grows chickens than a
factory farmer type grower; isn't that true?

A Ask your question -- factory farmer, | don't
under st and what you mean.

Q It was a bad question. [|I'mtrying to conpare
sonebody who's got 20 acres of |and and has 10

chi cken houses on it. W're still looking at the
typical profile of a grower in northeast Cklahoma to
be, as | previously described, a hundred acres of
land. They grow -- they have cattle, a small herd

of cattle.

01: 31PM

01: 32PM

01: 32PM

01: 32PM

01: 33PM
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A Unh- huh.
Q One of the spouses will work in town, whether
in a factory or teach school, sonething al ong those
lines. One of themw Il remain on the farmand then
t he second one night have a part-tinme job el sewhere
and they want some suppl ementary incone. They go to
t he bank and borrow noney to build four houses and
they' re in business.
A Ckay.
Q Didn't | just describe what is nore typical in
the real world than this rather sophisticated arcane
description of whet her sonebody is actually making
noney by your economnic anal ysis?

MR RIGES: hject to the form
A | think it's typical if there is the
expectation that when they get all of these |oans
paid off, then they will start making a good return
on their investnment and for their |abor, but often
what happens is, they have to upgrade the houses and
they' re back into the debt cycle and never break out
of that.
Q The original issue was whether or not growers
make a living, at least | think that was the
original issue, excuse ne, and have we established

that froma cash fl ow basis, your average grower of

01: 33PM

01: 33PM

01: 33PM

01: 34PM

01: 34PM
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chickens will make noney at the end of the day?
A Cash flow is not proper econonic accounting.
Q But have we established that on a cash flow
basis, that they will make noney?

MR RIGES: hject to the form
A They will not necessarily nmake noney. They
can pay off those big loans early on
Q How could it be that there's been such growh
in the industry over the |l ast 20 years and there
have been so nmany new growers conming into the field
and peopl e aren't naking noney; how can that be?
A Wel |, again, part of it is the expectation
that they will get that. There are no public
statistics |I'maware of showi ng the nunber of new
growers. So | don't know whet her your assertion
about a | arge nunber, whatever word, adjective you
used, is correct or not.
Q Wbul d growers be better off if integrators
di sappear ed?
A No. |'ve never maintained that.
Q Wbul d growers be better off if chicken litter
in the IRWcould not be used as a fertilizer?
A Are we tal king about an individual grower?
Q I'"mtal ki ng about -- yes.

A It would depend on their operation, but as

01: 34PM

01: 35PM

01: 35PM

01: 35PM

01: 36PM
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understand it, the P levels are already built up as
hi gh as needed for alnost any crop or activity,
agricultural activity. So that grower woul d not
need phosphorus for a long, long tine.

Q Do you know that -- we tal ked about this
before. Do you know the NRCS regs that apply to the
STP | evel at which one ought not to be applying
litter anynore?

A |'ve seen them

Q And do you know that there are a ot of fields
inthe IRWthat are less than that optimm-- that

hi gh rate?

A | asked if you wanted ne to answer this from
t he standpoi nt of an individual and incentives
facing that individual, and if the P level is not up
to that threshold, assunming that it's the
appropriate threshold, then there m ght be an
econom ¢ value for applying litter and waste
products in that situation for that individual, but
in the aggregate it's a whole different matter.

Q Let's tal k about the aggregate for a second.
Do you know that the present market conditions in
the IRWrequire that a grower be paid approxi nately
$7 a ton for his or her litter?

A A requirenment that they be paid that rmuch?

01: 36PM

01: 36PM

01: 37PM

01: 37PM

01: 37PM
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Q That the nmarket requires that? That's what
the market says they get for it.
A Are we talking -- well, |'ve seen different
nunbers. |'ve seen down to $3 with it in the house,
and so it depends on where it is because is that $7 01: 38PM
in the house or is the $7 piled up?
Q $7 in the house.
A $7 in the house?
Q Yes, sir.
A That seems high but -- fromthe prelimnary 01: 38PM
work |'ve done. It depends on who has to clean it
out .
Q If the attorney general prevails in this
notion, then all the litter has to be shipped out of
the watershed and it can't be utilized as fertilizer 01: 38PM
i nside the watershed, the value of the litter is
going to go down for the individual farmer, isn't
it?
A More than likely the gross value will go down.
Q And it's not going to be available to be 01: 38PM
utilized by cattle farmers who have no chi cken
houses what soever; isn't that true?
A I will assume that.
Q And in order for those farners to naintain
their foraging levels, they're going to have to buy 01: 39PM
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conmercial fertilizer, aren't they?
A Not necessarily.
Q What are they going to do; how are their crops
goi ng to grow?
A In terns of fertilization and the yield 01: 39PM
response of plants to different plant nutrients, you
know, the textbook treatnent is that yield increases
with an input and then it goes over and falls down,
but it's actually nore of an extended pl ateau
concept and effect, and if the levels of fertility 01: 39PM
are already high, they could be out on that plateau
and there is no nore economc return to applying
fertilizer or waste in that situation
Q What about in the real world, though?
A That's the real world. 01: 40PM
Q What if sonebody is trying to get two or three
cuttings of hay in a pasture of a hundred head of
cattle at a stockage rate of a cow per two acres?
A If they're out on the yield plateau, applying
nore fertilizer will not increase forage or pasture 01: 40PM
producti on.
Q That's your testinony?
A Yes.
Q W1l you bet the outcone of this case on the
accuracy of that testinony? 01: 40PM
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A Under the conditions | have stated, that there
tends to be a yield plateau, and in nmany states that
is the way extension nakes soil fertility
recomendations is consistent with that, especially
as it relates to Pand K |I'msaying if they' re out
on that plateau, then there would be absolutely no
yield increase and so applying nore fertilizer wll
not increase forage or pasture production

Q Doct or, Paragraph 15, you say that growers
bring roughly one-half of the capital and rmuch of

the | abor required to produce a processed whol e

bi rd?

A Uh- huh.

Q Does that nean that if the total investnment in
t he houses and the watershed is approximately --

A The sane as the -- pardon ne.

Q 15, Page 6, does that statenent nean that it's
your testinony that the value of all of the chicken
houses and the attendant equi pnment in those chicken
houses in the IRWis roughly equivalent to the val ue
of all of the hatcheries, feed mlls and chicken
processing plants and rendering facilities in the

| RWP

A This is the old rule of thunb that |I heard 20

years ago when | first cane into the state of

01: 40PM

01: 41PM

01: 41PM

01: 41PM

01: 42PM
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Al abama in a poultry area and | couldn't find the
source, and so at the time | took public financia
statements of the integrators that were publicly
traded and those that didn't get involved in
ext ensi ve processing, and that seened to be a rough
approximation, but | stated -- no. | did this nore
like 10 years ago but state a processed whol e bird.
A lot of their activities take it nuch further and
get into parts and products made from chicken parts
and all of that, and I'mnot counting all of that
capital, and in ternms of conparing it, it also
depends on whether and what extreme you have all new
poultry houses and all old feed mlls or if you have
all old poultry houses and all new feed mlls and so
forth. I'mjust saying it's kind of a rule of thunb
that it had been around the industry, and when |
checked it out as best | could, it seenmed like a
decent approxi mati on.
Q That's ten-year old informtion?

Ten or fifteen, yes.

A
Q Based on what you've been tol d?
A

| just said that that was a rule of thunb that

| had heard for sone tine. To the extent | could, |
checked it out with publicly available informtion

on asset values for a few of the integrators that

01: 42PM

01: 42PM

01: 43PM

01: 43PM

01: 43PM
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were not heavily involved in further processing.
Q But in all fairness, you don't provide that
explanation in your affidavit that you just gave, do
you; you just say it's true?
A | said what | said. 01: 44PM
Q And you contend that it's true in Paragraph
15?
A | say growers bring roughly one-half, and
meant roughly.
Q W' ve tal ked about Paragraph 16 ad nauseam | 01: 44PM
just want to ask you the nane of the 1992 OSU st udy
and the nane of the 2006 OSU report.
A Three or four or five-page OSU Cooperative
extension bulletin.
Q W' re tal king about '92? 01: 44PM
A Yeah, and | think on their bulletin nunmbering
they actually have the sane nunber on the '92 as
they do on the '06 one and different authorship, but
it's the same extension bulletin nunber F202 or
sonething |ike that. 01: 45PM
Q Are both of these studies contained in these
two boxes of documents on the desk?
A | think so.
Q At the next break would you be kind enough to
find those so we can get the Bates stanp nunbers and 01: 45PM
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1 have themin the Record for sure?

2 A | can try. It takes a while to go through

3 there but | can definitely get them They are

4 available -- the '06 one is available on a public

5 web page that OSU has. 01: 45PM
6 Q It probably won't surprise you to know that

7 sone ot her people are going to be |ooking at your

8 t esti nmony.

9 A No, that won't surprise ne.

10 Q And in order for themto know what they're 01: 45PM
11 | ooking at, we got to know what we're | ooking at.

12 That's all |I'masking, that they be identified with

13 particularity.

14 A Ckay. If -- I'"'mcertain -- | think the '92

15 one was in there. |'mcertain that the '06 one is 01: 46PM
16 in electronic formon the CV you were given.

17 MR RIGES: They should be there, too.

18 Q Where did you get the information in No. 17,

19 that the average size of a grower's operation in the
20 IRWis approxinmately three to four houses? 01: 46PM
21 A That's generally true of poultry in the whole
22 United States, and | talked briefly to plaintiff
23 attorneys, and they indicated that they felt that
24 was correct.
25 Q And how many acres of |and are owned by the 01: 46PM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 106 of 250

© 00 N oo o b~ w N P

N RN NN NN RBR R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

106

average grower in the | RAP

A | do not know. Educated guess would be a
hundred to 150 acres.

Q Ckay. What's the basis for your statement in
No. 18 that farmers become commercial contract
growers by invitation only?

A Wel |, as we discussed earlier, you can't go
out and buy chicks and start produci ng them and have
an open market in which to sell a broiler ready for
processing. The way the systemgenerally works is
sonebody who's within an area defined by the
integrator, that person is interested in becoming a
grower. They talk to an integrator representative,
and nost of them | understand, maintain a |list of
people interested in becom ng a grower, and so
that's the only way to becone a grower, is for the
integrator to approve that person and to first
generally put out a letter of intent, which is

foll owed by a contract.

Q Yes, sir, but -- well, you'll agree with ne
that no one wants to do busi ness with anybody who
lacks integrity?

A Certainly.

Q And it's perfectly legitimate for poultry

conpanies to determine the integrity of soneone that

01: 47PM

01: 47PM

01: 48PM

01: 48PM

01: 48PM
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is asking to do business with them is that true?
A Yes.
Q And will you also agree with me that with
regard to the words invitation only, that it would
be just as true that sonmebody woul d cone knocki ng on
t he door of a poultry conpany and say, hey, | sure
would Iike to sit down with you because | think I
want to raise birds?
A Uh- huh.
Q And you call that invitation?
A Their name is then put on a list and then the
i ntegrator must give themthe go-ahead, and |
consi der that by invitation.

MR ELROD: Let's take a break and change
t apes.

VI DEOGRAPHER: W' re now off the Record.
The tine is 1:48 p.m

(Following a short recess at 1:49 p.m,

proceedi ngs continued on the Record at 1:58 p.m)

VI DEOGRAPHER: W are back on the Record.
The tine is 1:58 p.m
Q Doctor, while we were off the Record, | think
that you identified the two OSU articles, the '92
and '06 that we discussed earlier?

A Yes.

01: 48PM

01: 48PM

01: 49PM

01: 58PM

01: 58PM
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Q Coul d you give us the Bates stanps nunbers in
the I ower right-hand corner that says --
A On the '06 it's 1538 through 1544, and Caire
is still searching for the other

M5. XIDIS: I'msorry. W'IlIl get you the
Bates on the '92 shortly.

MR ELROD: kay. Very good.
Q Doctor, for the second tine |I'mgoing to not
go into the depth we have on sone of your
par agraphs, but | would |ike to | ook at Paragraph
24.
A Ckay.
Q About four lines up fromthe bottomit says,
bef ore concern over phosphorus canme to the
forefront, there was w despread concern over excess
nitrogen in poultry waste?
A Yes.
Q About what year do you peg that phosphorus
really started getting on everybody's radar screen?
A | mentioned the Rockefeller Project that |
started on in 1972. There was a sister or brother
Rockefeller Project at Cornell University. The
II'linois project concentrated on nitrogen, and
Cornell concentrated nore on phosphorus than on

ni trogen throughout it, but the point at which

01: 58PM

01: 59PM

01: 59PM

01: 59PM

02: 00PM
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1 concern switched from possible problens with
2 nitrogen in poultry waste to phosphorus was after |
3 noved -- shortly after | noved to Auburn, which was
4 1998, but | don't remenber, you know, a precise
5 year, but certainly the early 1990's. 02: 00PM
6 Q Ckay. Al right. Let's nove to the big one
7 i n Paragraph 25.
8 A Ckay.
9 Q Now, are you referring to Tabler and Berry?
10 A Yes. 02: 01PM
11 MR ELROD: The one that | have, which
12 shoul d be copied fromthe CD, does not have the
13 tables that are described. Do you all know what
14 that m ght be about?
15 M5. XIDIS: Do you have a Bates? 02: 01PM
16 MR ELROD: M ne goes from Tayl or 858
17 t hrough Tayl or 862, but it has no tables. W got it
18 right off the CD. At least we sent it to a
19 conmerci al printer who gave us this back.
20 A May | | ook at that? 02: 01PM
21 Q Yeah.
22 A | probably -- | don't know where | picked this
23 up, but there is one published in Avian Advice, and
24 on the CD there is an Avian Advi ce subdirectory and
25 it has all of those, including the one by Tabbler -- 02: 01PM
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1 Tabl er and Berry, so | may --
2 Q What am | | ooking at right here? This says
3 Tabl er and Berry on the body of it.
4 A What | didis fromthis poultry site --
5 Q Uh- huh. 02: 02PM
6 A -- they had posted the article, and | did a
7 cut and paste so | could print out this particular
8 version of it without having all of the color stuff
9 on the poultry site web page along with it, but the
10 one I"'mreferring to here is as cited, the article 02: 02PM
11 out of Avian Advice.
12 Q But that would be not be on the CD?
13 A No. It is.
14 M5. XIDIS: It should have been produced in
15 this production. Let ne see if | can get a Bates 02: 02PM
16 range on that.
17 MR ELROD: See if you can find it and
18 while you' re doing that, we won't waste tinme, but
19 for Record purposes |'moperating off of 858 through
20 862, and at the very top of 858 there's a website. 02: 03PM
21 A Ri ght .
22 Q Now, did you also do some calculations in your
23 own handwiting? That would be this right here.
24 A Yes.
25 Q Al right. I'mgoing to mark this as 3. Let 02: 04PM
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me hand you 3 and put that in front of you, and 2 is
what | call Tabler and Berry.
A Ckay. It appears to be essentially --

MR RIGES: My | have a copy of that one?

MR ELROD: Yeah.

MR RIGES: Thanks.
Q Al right, Doctor. Let's -- | think the best
way to do that is 3 are the calculations that go
into your statenments in Paragraph 25; is that true?
A Correct.
Q Al right. There's no way to do this other
than to do it line by line and for you to explain to
us exactly what it is that you are doing, and | know
that 1'Il be interrupting as you do that, but we're
| ooking at No. 3.
A Ckay. The first nunmber is .0000, four zeros,
6 per mile per pound of litter for hauling, and that
is taken directly from Tabler and Berry. |It's the
Bates 860 page, so it's right here. So ny first
calcul ations are sinply duplicating Tabler and
Berry.
Q So you relied -- for that .00006 dollars per
mle per pound of litter, you took that directly
from Tabl er and Berry and conducted no investigation

yourself; is that true?

02: 04PM

02: 05PM

02: 05PM

02: 05PM

02: 06PM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 112 of 250

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

112
A Well, to back up, in Tabler and Berry, it's $3
per mile. He cites the Goodwi n 2003 article.
CGoodwin is a well respected ag econom st at the
Uni versity of Arkansas, who has done quite a bit of
work on the poultry industry. 02: 06PM
Q | know himwell.
A So, yes, | took this.
Q And | agree with what you just said about H
L. Goodwi n. But those nunbers were current as of
20037 02: 06PM
A Yes.
Q And gas prices have increased exponentially
since then, haven't they?
A | don't knowif it's exponential, but they've
gone up quite a bit. They're diesel prices. 02: 06PM
Q So these would be -- these would factor in
1993 di esel prices; correct?
A Correct -- no. 2003.
Q 2003. So that .00006 dollars per mle per
pound of litter represents total hauling costs or 02: 07PM
fuel or what?
A Total hauling costs is ny understanding.
Q Al right. Then what's the next entry.
A .6 pounds of litter per pound of bird. That
al so cones from Tabl er and Berry. 02: 07PM
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Q So they -- you've adopted their statenent that
a what pound bird during its lifetime will produce
.6 pounds of litter?
A Yes.
Q What -- how many pounds is that -- it's per 02: 07PM
pound of bird?
A Per pound live weight of bird.
Q Al right. So according to them a five-pound
bird woul d produce three pounds of litter during its
lifetime? 02: 08PM
A Yes, during its 50 or 60-day life.
Q Ckay, and litter is used here. Does that
i ncl ude bedding material or is that pure manure?
A As | understand, that is the mx of --
Q O course, a bird doesn't crap beddi ng, does 02: 08PM
it?
A It is amx of the old bedding material and
the feces and whatever el se happens to be there.
Q Does it include water?
A Most of the nunmbers | have seen like this 02: 08PM
converted to a noisture basis, and | think in sone
other articles in Avian Advice they show that. They
report the percentage noisture content for that,
i ke six pounds.
Q My question to you is your calculations. Does 02: 09PM
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the .6 pounds of litter per pound of bird taken --
is that on a dry matter basis or does that take

noi sture into consideration and if it does, how
much -- what percentage of noisture in the litter?
A As | understand it, it is a dry matter basis
but the dry matter basis is not zero water

Q Where do you get that information?

A As | nentioned, | think there are other
articles in Avian Advice where they report noisture
content at which they came up with .6 pounds.

Q Wel |, are you unable to tell me as you sit
here right now whether that .6 pounds is on a dry
matter basis or whether it includes noisture, and if
it does include noisture, at what percentage rate?
A I"'mtelling you that it's my understanding it
is on a dry weight basis, but | think for a dry

wei ght basis, the standard is not zero percent water
but 20 percent or sonething |like that.

Q So the answer to the question is you cannot
tell me, as you are sitting here today, the answer
to ny question?

A | can't give you the exact percentage noisture
content for the .6 pounds.

Q That is an inportant issue in ternms of the

calculations, is it not?

02: 09PM

02: 09PM

02: 10PM

02: 10PM

02: 10PM
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1 A Yes.

2 Ckay. What's the next entry?

3 A The next entry is the .6 times the .00006 as

4 reported in Tabler and Berry. So the first three

5 nunbers here are straight out of the articles by 02: 11PM
6 Tabl er and Berry.

7 Q And what are you --

8 M5. XIDIS: | believe we have a version

9 with the chart if that hel ps.

10 MR ELROD: Let ne see it. 02: 11PM
11 A Ckay.

12 M5. XIDIS: | just want Dr. Taylor to

13 eyeball it to make sure | pulled the right docunent.

14 A That is correct. 1In Table 2 they show

15 noi sture content. So whatever standard they used, | 02: 11PM
16 stuck with that.

17 Q Al right.

18 MR ELROD: Now, for Record purposes, |'ve

19 been handed a docunment entitled Avian Advice, fall
20 2003, a publication University of Arkansas, Division 02: 11PM
21 of Agriculture, and it's Bates stanped Tayl or 2564
22 t hrough 2575. Do you think we can get copies of
23 this at one point in tinme?
24 M5. XIDIS: How nmany copies do you want?
25 MR ELROD: Five or six. 02: 12PM
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1 Q So what's the next entry?
2 A The fourth entry | sinply multiplied the third
3 entry by a hundred nmiles, and that gives the cost of
4 dollars, .0036, per pound of live bird to haul the
5 waste 100 mi | es. 02: 12PM
6 Q Ckay, and then the next entry halves that; is
7 that correct?
8 A Correct.
9 Q So you're saying -- you're reaching an
10 ultimate conclusion that half of the litter produced 02: 12PM
11 in the shed is going to be hauled out; is that what
12 you' re sayi ng?
13 A It's not a conclusion. It is an assunption.
14 Q Al right. Now, who told you to nake the
15 assunption of one-half? 02: 13PM
16 A Nobody told ne to.
17 Q Wiy did you nmake the assunption of one-half?
18 A No sound reason. An article by Goodwi n and
19 others | ooks at the cost of hauling a third of it
20 out. That is an assunption because | do not know 02: 13PM
21 how nmuch needs to be hauled out. At least at this
22 time I do not know.
23 Q Well, are you going to know by the tine we
24 have this Pl hearing?
25 A | don't plan on doing any additional work. 02: 13PM
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1 Q Ckay. That's fine. | just need to know. All
2 right. Read to ne the next words, if you would,
3 pl ease.
4 A Haul a half dollars .0018 per pound bird for a
5 hundred nmiles. Actual -- you want ne to continue? 02: 14PM
6 Q Yes, sir.
7 A Actual cost to integrator of producing a bird
8 ready for slaughter, including grower pay, is 25
9 cents to 30 cents a pound |ive weight.
10 Q Ckay. What's your next entry? 02: 14PM
11 A Haul i ng hal f out 100 miles, between one-half
12 and 1 percent of production costs. So that is the
13 .0018 relative to the .25 to . 30.
14 Q Al right.
15 A And then only half of that if integrator bale 02: 14PM
16 litter for transport.
17 Q Where did you get that information?
18 A One of the studies by Goodwi n | ooks at litter
19 and baling it to haul, and if they bale it, then the
20 truck can get a back-haul and if they -- 02: 15PM
21 MR ELRCD: Hang on. Tine out.
22 MR RIGES: | guess Jennifer left us or she
23 got di sconnect ed sonmehow.
24 MR ELRCD: She'll call back.
25 Q Go ahead, Doct or. 02: 15PM
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1 A Well, that was a point nmade in one of the

2 other articles, that if they would actually bale or

3 have a central facility and bale it, then because

4 the trucks could get a back-haul, then that would

5 cut the cost of hauling the litter out by half. 02: 15PM
6 Q Purely because they get a back-haul; it has

7 nothing to do with being able to | oad nore wei ght on

8 t he outgoing truck?

9 A No. |It's purely the back-haul.

10 Q What woul d be back haul ed? 02: 16PM
11 A | don't recall.

12 Q And this is froman article by H L. Goodw n?

13 A Yes.

14 Q And can you refer us to that article?

15 A | would have to dig through all of that. 02: 16PM
16 There's one article Too Litter Too Late, and | think

17 it's in that one, but |I'mnot certain.

18 Q W will have to know the answer to that

19 guestion before we finish today.
20 MR RIGES: John, perhaps it's in the 02: 16PM
21 bi bl i ography, the nanme of that article. | see a
22 reference to a Goodwin article in 2003.
23 A That's personal conmmuni cati on.
24 MR RIGES: That wouldn't be it. | thought
25 | saw Goodwi n's nane on it. 02: 16PM
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1 A There's several articles by Goodw n addressing
2 the cost of transporting, and that came out of one
3 of those.
4 Q Have you tal ked to Sheri Herron?
5 A No. | don't know -- Sheri Herron? 02: 17PM
6 Q Yes.
7 A | do not know her.
8 Q She's the one who has coordi nated and created
9 the hauling activities of BMPs, I|nc.
10 A Ch. 02: 17PM
11 Q Which I"'mgoing to start testifying here for a
12 second.
13 A Ckay.
14 Q Haul ed 70,000 tons out last year and is really
15 the only, along with George's, entity or conpany 02: 17PM
16 that is actually real world hauling litter out of
17 t he wat er shed.
18 A Uh- huh.
19 Q Don't you think it -- assumng that ny
20 testinmony is accurate, don't you think it would be 02: 17PM
21 of benefit to talk to Sheri Herron about how nuch
22 it's actually costing and how it's bei ng done?
23 MR RIGES: |I'mgoing to object to the
24 form
25 A Yeah, | would |like to know the actual, but 02: 18PM
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1 wi t hout knowi ng anyt hi ng about the organization, |
2 woul dn't know if that was valid or not.
3 Q Ckay, all right. Were are we down to now?
4 Ch, the baling issue. Wat is your understanding of
5 whet her that's actually being done in the real world 02: 18PM
6 and the status of it?
7 A If it's done, it's not extensive.
8 Q It's still in an experinmental stage; isn't
9 that true?
10 A O in the stage of being adopted somewhere. 02: 18PM
11 (Wher eupon, a discussion was held of f
12 t he Record.)
13 Q So the point is, Doctor, you have no know edge
14 as to whether or not in the real world baling of
15 litter is actually happeni ng? 02: 19PM
16 A No, | donot. | think it is not extensive if
17 it's happening at all. Mst of it is haul ed | oose.
18 Q And what's the next entry?
19 A Below the line is .0018 per pound bird live
20 wei ght. The next one is the live weight to dressed 02: 19PM
21 wei ght conversion. That's -- | can't read this. |
22 don't know if it's 72.5 percent or .8 percent, and
23 so haul --
24 Q Wait a minute. W can't just leave it like
25 t hat . 02: 19PM
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A | can't read on this copy whether that is a 5
or an 8. It's 72.5 or 72.8 percent.
Q Ch, I"'msorry. | don't care whether it's that
close. | thought you were saying whether it was .8
or .72 02: 20PM
A No. Some in the industry use 73 percent, but
this was calculated fromtotal production
statistics.
Q Where did you get that nunber?
A Just calculated from-- 02: 20PM
Q No. The 72.5?
A Poultry -- calculated frompoultry production.
USDA reports live weight and dressed wei ght, and
calculated it on ny own.
Q Ckay. Is it your testinony then that the 02: 20PM
average broiler dresses out at 72.5 percent of live
wei ght ?
A Ready to cook, yes, fromlive to what USDA
calls RTC
Q And that's a cal cul ated nunber, cal cul ated by 02: 20PM
you?
A This is calculated by ne. |'ve seen the
i ndustry use 72 or 73 percent, so --
Q Now, what's the next entry?
A The next entry says haul half dollars .0025 02: 21PM
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per pound ready to cook weight.
Q And where did -- where was that nunber
derived?
A That was cal cul ated by dividing .0018 by .72
what ever, and t hen Doye and Tabl er Berry show 02: 21PM
414,176 pounds |ive wei ght per house.
Q 414, 1767
A Yes.
Q Who is Doye, DO Y-E?
A Danmona Doye, the author of the Ckl ahonma 02: 21PM
State --
Q Ckay. So that's a what sized houses?
A 20, 000, standard.
Q 20, 000 bird house?
A 20, 000 square foot house. 02: 22PM
Q 20,000 square foot house will produce 414, 176
Iive wei ght pounds of chicken?
A That's -- may | see the Tabler and Berry one
out of Avian Advice?
Q Yeah. W need to nmake that an exhibit anyway. 02: 22PM
It's now 4.
A And the Doye '06 one.
Q Did we get that one identified for the Record
by Bates stanp, just by Bates stanp nunber?
A Ch.  Tayl or 1538 through 1544. 02: 22PM
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Q Ckay. So there -- they say that a 20,000
square foot house will produce 414,176 pounds of
live weight per year?

A That's just a ball park nunber.

Q I's that per year?

A Per year.

Q Al right. Page 2, 6583 Bates stanp.

A Ckay. That was -- well, it says assuning
3,661 houses in IRWand then based on the previous
nunbers, | cal cul ated pounds |ive wei ght produced
per year in RTC per year for the |RW Subsequently
| earned that that was the nunber of houses they
identified fromthe air, and a |lot of those were not
active.

Q So your bottomline calculations of this
exhibit are incorrect?

A In terns of the aggregate production fromthe
II'linois watershed that's shown here, yes.

Q Ckay. What's the next cal cul ation?

A Poultry consunption in the United States is
about 105 pounds ready to cook per person per year
whi ch converts into 145 pounds |ive weight.

Q What's the source of the 105 pounds consuned?
A There are USDA statistics on nmeat consunption

per capita --

02: 23PM

02: 23PM

02: 24PM

02: 24PM

02: 24PM
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Ckay.
-- that are annual, sonme even nore frequently,
gquarterly, and that's a recent average. U.S. live
weight in '06, 48,332,637,000 pounds live weight of
broilers. 02: 25PM
Q Wiere did you get that nunber?
A USDA stati stics.
Q Ckay. Wy is that nunber inportant for your
cal cul ati ons?
A This is inportant only to cone down to | ook at 02: 25PM
how much it woul d average per consuner per year to
haul the poultry waste a hundred nil es.
Q |'ve got to stop you because |'mstarting to
get confused.
A Ckay. 02: 26PM
Q Actually it was about 9:00 this norning, but
I'"meven nore confused. You're talking at this
stage about the total anount of broiler neat
consunmed in the United States; correct?
A Correct. 02: 26PM
Q But we are -- above that line we're talking
purely about the IRW correct?
A Correct.
Q So the | RWdoes not produce all of the chicken
that's consuned in the United States; correct? 02: 26PM
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1 A That is the purpose of this calculation

2 because the next line that's just bel ow hal fway

3 that's circled, Illinois R ver watershed accounts

4 for about 2 and a half percent of U S. production,

5 and that's the purpose of all of the nunbers up 02: 26PM
6 above that, is to get perspective on how nmuch U. S.

7 production cones out of the Illinois River

8 wat er shed.

9 Q Ckay. Were did you get that nunber?

10 A Cal cul at ed. 02: 27PM
11 Q From usi ng what ?

12 A Usi ng the nunbers up above.

13 Q So you used the wong nunber of houses to get

14 to that 2.5 percent?

15 A Correct, | did. 02: 27PM
16 Q So what's the 2.625 then?

17 A For the average consumer in the United States,

18 of what they consuned, about 2.625 pounds RTC basis

19 woul d come fromthe Illinois River watershed. So
20 t he average consuner in the United States consunes 02: 27PM
21 about 145 pounds, and taking the 2 and a half
22 percent of that, we get the 2.6 pounds RTC fromthe
23 [1linois River watershed.
24 Q Are you saying that if there was perfect
25 distribution within the United States, that each 02: 28PM
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Ameri can who consunes poultry or each American woul d
consune 2.625 pounds of chicken fromthe Illinois

Ri ver wat ershed?

A That's correct.

Q Al right. Wat's the next cal cul ation?

A Haul half out. This repeats nunbers from up
above, the .0018 dollars per pound |live weight or

. 0025 pounds RTC wei ght, and then that averages out
to about 25 cents per person per year if all was
hauled in the United States but only the 2.5 percent
inthe Illinois River watershed. So about half a
cent per year per U S. and the rest, not need

t axpayer subsidies, and | don't know what that | ast
word in the | ower right-hand corner is.

Q Is it citizens?

A Ch, that's U.S. citizens. It goes with the
line up above.

Q Al right. Let's talk about the third page,
6584.

A It's a repeat of the information. W've

al ready gone over that. The sane nunbers we've gone
over.

Q Wiy are those nunbers repeated just out of
curiosity?

A Went back and checked the cal cul ati ons.

02: 28PM

02: 29PM

02: 29PM

02: 29PM

02: 30PM
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Q Ckay. So based on what we've just gone
through, is it true that you reached the concl usion
in Paragraph 25 that retail consumers of poultry
meat in the United States woul d pay an average of
one to two pennies per year per person for al
poultry consuned in order to haul one-half of the
chicken litter out of the | RWan average of 100
mles?

A Yes.

Q Wy did you --

A Let me clarify something with this |ast
sentence. That should be an additional cost. [|'m
not saying that consuners only pay one or two
penni es a person for all poultry consuned.

Q How much woul d the average person pay if the
transportation of litter was repeated not only for
the Illinois R ver watershed but for all watersheds
inthe United States in which there is poultry
producti on?

A I woul d have to check cal cul ati ons, but |

thi nk on Bates 6583 down near the bottom |'d say 25
cents per person per year if all -- | nmean if al

was haul ed out.

Q Now, what was the purpose of this cal cul ation?

A Purpose of the calculation was sinply to give

02: 30PM

02: 30PM

02: 31PM

02: 31PM

02: 32PM
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perspective to the national magnitude of this.

Q What do you nean by that?

A Well, to the extent that higher costs are
transferred to consuners, then this gives
perspective that if the cost of transporting the

litter out of the watershed under the stated

assunptions, then it wouldn't be a huge deal at the

nati onal | evel

Q In order to test the accuracy of the litter
transportation costs, we would have to go to the
work of Dr. Goodwi n and Tabler and Berry; is that
true?

A VWell, we've covered the intent of these
nunbers and the sources of them and we've al so
covered that this cost estimate needs to be

i ncreased somewhat for higher diesel prices.

Q But my point is, these are -- the basis for
t hese nunbers --

A Are the Arkansas studies that |'ve cited.

Q Are adopted by you without question?

A For purposes of this prelimnary injunction.

MR ELRCOD: If | could have just one mnute

to see if I'mthrough
Q Thank you, Doctor

A Thank you.

02: 32PM

02: 33PM

02: 33PM

02: 34PM

02: 35PM
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DI RECT EXAM NATI ON
BY MR TUCKER
Q I"'mColin Tucker. |'mcounsel for Cargil
Turkey Production and Cargill in this case, and is
it all right if | just adopt everything M. Elrod 02: 36PM
said at the beginning of his exanmi nation as far as
do you understand the question, if you need to take
a break?
A Certainly.
Q The nice things | awers say? 02: 36PM
A Certainly.
Q Ckay, thank you. |1'd like to start by
following up on the [ ast answer you gave to M.
El rod tal king about the information you were relying
upon for purposes of the prelimnary injunction 02: 36PM
hearing only. It pronpts the question, have you
been instructed by your counsel that there's one set
of standards for the work you do for the injunction
hearing and a hi gher standard required of you later
on in the case? 02: 36PM
A They' ve not suggested any different standard.
Q Are you aware of any?
A No
Q Al right. Al so, yesterday evening | received
an E-mail fromplaintiff's counsel observing -- 02: 37PM
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noting that you had been provi ded a docunent
designated as confidential, attorneys only by
Cargill?
A Yes.
Q And they did provide the docunment to ne 02: 37PM
yesterday so | had a chance to reviewit. M
initial question to you is, do you recall that
docunent now or do you need to see a copy of it to
recall which one it is?
A | know whi ch docunent you are referring to. 02: 37PM
She has it.
Q Did you rely on that docunent to any extent in
the preparation of your affidavit?
A Not at all. They asked nme if | had seen the
docunent, and | said | don't recall it, and then 02: 37PM
that's when they produced it to ne.
Q Did it change any aspect of your affidavit as
far as you testified today?
A No
Q Do you expect it to change your affidavit in 02: 37PM
the future?
A No
Q | don't see any need to go into it further
A Ckay.
Q You did reference in your testinony today that 02: 37PM
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you testified to Congress?
A Yes.
Q Ckay. That was in 20027
A | have testified in person three tinmes and one
time by invited witten testinmony, and the dates are 02: 38PM
shown here. | guess you have themthere.
Q |'ve got a partial record of it.
A Ckay.
Q Your witten testinony, was that testinony
concerning the Packers and Stockyard Act? 02: 38PM
A Wi ch one of these?
Q You know, | don't have your whole list in
front of ne right now It's a long list.
A Ckay. The nost recent one pinpointed a couple
of issues dealing with captive supply of cattle 02: 38PM
only.
Q Al right.
A And - -
Q That's all right. |[|'mjust asking generally
if you recall particular testinony, and | had seen a 02: 39PM
witten report concerning the Packers and Stockyard
Act by you to Congress. You said there's only one;
right? 1 believe |'ve got a very poor copy of it
with ne.
A Al of these dealt with livestock or |ivestock 02: 39PM
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and poultry issues, and if not explicitly dealing
with the Packers and Stockyard Act, then inplicitly
dealing with it, but the '02 one, the title of the
hearing was a proposed ban on packer ownership of

| ivestock and USDA' s enforcenment of the Packers and
St ockyard Act.

Q Right, and that's the one |'mreferring to as
wel | .

A That was the title of the hearing.

Q | found ny cheap copy fromthe Internet.

A Ckay.

Q It's very poorly formatted, but | wanted to
ask you about a statenent you made in that. In your
witten testinony, the report you just mentioned,
"Il quote what you wote. Analysis and enforcenent
of the Packers and Stockyard Act and other antitrust
laws will, therefore, require agencies charged with
enforcing these | aws stepping up to a rmuch higher

| evel of theoretical and enpirical protection of
practices that are unfair, deceptive, discrimnatory
and anticonpetitive.

A Yes, | said that.

Q Al right. 1Is that your way of saying that
responsi bl e governnent agenci es haven't stepped up?

A At that particular time there was a

02: 39PM

02: 39PM

02: 40PM

02: 40PM

02: 40PM
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1 proposal -- proposal, a bill up to Congress to
2 provi de additional noney for USDA G PSA to hire
3 | awyers and economi sts who had the training to
4 recogni ze sonme of the nore sophisticated ways that
5 mar ket s may be mani pul ated, and that noney was 02: 41PM
6 appropriated and those positions created about that
7 time, | don't know the exact date, and they al so
8 created a new position just for agriculture that's
9 under the head of the antitrust division of Justice,
10 and so | said what | said. 02: 41PM
11 Q Is that a long way of saying or is this a
12 short way of saying that at that tinme you didn't
13 t hi nk the government was doi ng enough to enforce
14 conpetition | aws?
15 A That is correct. 02: 41PM
16 Q The problens you see in the narketplace, and |
17 don't mean just in Congress, | think nore in
18 general , having read a nunmber of witings on your
19 t heories, steer, turkeys --
20| A Ri ght . 02: 41PM
21 Q -- you pick your product. Don't you attribute
22 sone fault in the nmarketplace to the work of
23 econom sts such as yourself, and it's not fair just
24 to anbush you with that statement, so |'mgoing to
25 tell you the context that led me to wonder that. 02: 42PM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 134 of 250

© 00 N oo o b~ w N P

N RN NN NN RBR R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

134

Ckay?

A Ckay.

Q In that same Congressional report you wote,
per haps the seemi ngly and questioned acceptance of
vertical integration can be traced to the training
of economi sts. Hildred and Pinto are generally
critical of instructional progranms in business
col l eges, programs in agricultural econonics and
nost text books overlooking the potential negative
effects of VSC

A Uh- huh.

Q And could you help ne with VSC? That's a term
you' ve used often in your witings, capital V,
capital S, capital C

A Vertical supply chain.

Q Simlar to the integrators you refer to in
your affidavit in this case, a vertical supply

chai n?

A Vertical supply chain is a nore genera
expression, and certainly poultry fits into that.
Q Ckay. Fromyour testinony to Congress, | take
it that you approve of Hildred and Pinto's
criticismnms?

A Sone of them

Q Are you generally critical of instructiona

02: 42PM

02: 42PM

02: 42PM

02: 42PM

02: 43PM
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1 progranms in business coll eges or overlooking the
2 potential negative effects of VSC?
3 A First, let ne state that industria
4 organi zati on textbooks, that industrial organization
5 is kind of a subdiscipline of econonmics and it's 02: 43PM
6 where they teach about market structure, the old
7 system structure, conduct and perfornmance. The
8 reasons for vertical integration, if you list them
9 and sone textbooks do, the reasons why a firm m ght
10 want to vertically integrate for control, then if 02: 43PM
11 you | ook at antitrust concerns, it's the sane |ist,
12 and sonme of the books say that, but the sane things
13 that may be good can al so be bad, and ny only
14 criticismis the business schools tended to
15 enphasi ze all of the good things w thout | ooking at 02: 44PM
16 how markets, the remaining nmarkets could be
17 i mpact ed.
18 Q Ckay, and do you have that sane concern for
19 programs in agricultural econom cs, enphasizing what
20 you say is the good and not enphasi zing or 02: 44PM
21 recogni zi ng the bad?
22 A The agri busi ness courses, yes.
23 Q Is the sanme true for the authors of nobst
24 t ext books?
25 A The busi ness-type texts, but the industrial 02: 44PM
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organi zati on textbooks cover both aspects.
Q Your Congressional testinony further quoted
this Hldred and Pinto as saying that understanding
mar ket structures nmust be drastically nodified to
enphasi ze t he exi stence and exerci se of great market 02: 45PM
power within the food system New understandi ngs of
antitrust policy in vertical relationships are
required.
A Uh- huh.
Q Now, vertical relationships in the food 02: 45PM
system by that, is that simlar to what you're
tal king about in this case?
A It's simlar.
Q Al right. | want to nake sure I'min the
bal | par k. 02: 45PM
A You're in the ball park.
Q O a conpletely different gane.
A Ckay.
Q Do you believe that current understandi ngs are
still inadequate? It's been five or six years since 02: 45PM
your testinony.
A USDA G PSA has hired people to address the
beef issues. Last word | had, the poultry section
of G PSA was still in linbo or certainly no external
evi dence that issues were being investigated. 02: 46PM
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Q And your testinony was specific when you said
t hat new understandi ng of policy were required. Do
you believe that new understandi ngs of policy have
been attai ned?
A It's growing, growing slowy. 02: 46PM
Q Not nearly enough?
A Not nearly enough
Q Al right. So as far as this antitrust policy
and its role in market structures, it seens as if
it's you and Bill and JimPinto and the 02: 46PM
i ndustrial --
A Organi zation --
Q -- organi zational folks in one corner, and all
t he professors and busi ness col | eges and
agricultural econonmi sts and textbook authors and 02: 46PM
government in the other; is that a fair assessnent?
A | don't think it is. | wouldn't place themin
corners duking it out. So | don't Iike your
met aphor
Q | never neant to inply econom sts are 02: 47PM
bel ligerent or pugilistic.
A | just feel that, you know, sone of the
anti -- potential antitrust issues do not receive
conmensurate tine in the training of econom sts and
agricultural econonists as do the benefits to a firm 02: 47PM
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of vertical integration

Q ' mgoing to stop harping on your
Congressional testinmony here in just a second.
There was one |ast thing you said that caught ny
attention and it was -- you stated that sone gl oba
agri business firms now have economc and politica
power exceedi ng that of nany governnents. Do you
bel i eve there's sone sort of a conspiracy out there
in the world involving corporations?

A | don't have any evi dence of a conspiracy.
The basis for that statenent, and | don't recall the
exact source, but these have fl oated around, and
just listing the different governnments and

busi nesses of the world, the top hundred in termnms of
what anounts to a GDP, and out of the top hundred,
over 50 are corporations. That was the only point.
Q Ckay. You published an article where you
stated that giant agribusi ness corporations make
huge canpai gn contributions to politicians and that
t hese contributions threaten American denocracy.
Does that sound correct?

A Yes.

Q Do you believe that Cargill is a giant

agri busi ness corporation?

A Yes.

02: 47PM

02: 48PM

02: 48PM

02: 48PM

02: 48PM
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Tyson?
Yes.

Si mons Foods?

O

MR, ELRCD: No
No. Cargill and Tyson, yes.
So sonmewhere in there you draw a |line?

Yes.

o » O >

Do you believe that Cargill is a threat to
denocracy?

A Cargill itself, | have no reason to suspect

t hat .

Q Do you believe that Tyson is a threat to
denocracy?

A Wel |, they've been convicted of bribing the
secretary of agriculture, but aside fromthat,

don't see that they're a threat to denocracy.

Q Sounds |i ke denocracy is working pretty good.
True or false: The American econonic systens seens
to be slithering towards fascisn?

A And | said that, and |'mgoing by the textbook
economi c definition of fascism fascism and not
political definition, and it sinply nmeans the
corporate control of government, and | did say and
do mean that we're noving in that direction

Q It's true since at |least the early 1990's,

02: 49PM

02: 49PM

02: 49PM

02: 49PM

02: 50PM
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you' ve seen yourself as an advocate for poultry
growers; is that right?

A | don't consider myself an advocate of
anyt hi ng other than conpetitive markets in a bal ance
of market power, and that can go either way.
Recently it has gone, in ny opinion, to favor the
integrators over the growers, but it could easily
swing the other way, as it has at times past with

| abor unions and so forth.

Q Do you believe that since the early 1990's
that contract poultry growers have needed advocates?
A I've never even thought about it that way.

Q Just trying to deternmine if your beliefs now
are consistent with testinony you gave in a
deposition |l ast year where you nentioned that you
saw yourself as an advocate for a poultry --
contract poultry growers, and if you don't now, |
wondered i f sonethi ng had changed.

A Again, if | advocate anything, it is a bal ance
of power in markets, cash narkets, contracting or
what ever. Economic -- basic econom c theory

i ndi cates that when that bal ance of power gets out

of whack either way, then one side | oses and the
other side gains. So to the extent that nmy analysis

of contract poultry growers in the |l ast ten years or

02: 50PM

02: 50PM

02: 51PM

02: 51PM

02: 52PM
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so shows that they're not making a conpetitive
return for | abor and capital and managenment and
risk, then, yes, |'m speaking out on their behalf,
but the roles could be reversed and | woul d change
over. 02: 52PM
Q | look forward to seeing that. |f you' re not
an advocate for poultry growers, | take it you're
not an advocate agai nst poultry conpani es?
A No
Q But you're no fan of Cargill, are you? 02: 52PM
A | don't -- | know very little --

MR RIGES: hject to the form
A | know very little about Cargill. As you know
better than | do, it's the world's largest private
corporation and not much is known about it, and | 02: 52PM
have not hi ng agai nst the vertically integrated node
of poultry production other than the fact that
there's a disparity in bargaini ng power.
Q Do you recall your testinmony about six nonths
ago in the Schauer case? Am| pronouncing that 02: 53PM
correctly, Schauer?
A | think so.
Q That's the case where the defendant is
Cargill; correct?
A The turkey -- the Gonzal es Turkey, yes. 02: 53PM
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Q Yes, it is. You issued an expert report in
that case not quite a year ago, and in that report
"Il quote what you wote. It is also my opinion
that the growers and brooders should be entitled to
recover significant punitive damages agai nst
Cargill. By the termsignificant, | nean that the
puni ti ve damages shoul d be of such an anount that
woul d deter a conpany of Cargill's huge financial
resources fromengaging in this type of malicious
and exploitative conduct in the future.

A That is a case where they term nated all
growers, and as | explained if not there, in other
docunents, | believe that sonme |evel of punitive
danmage when they're found guilty is necessary to
deter that kind of behavior, and it's akin to the
reasoni ng underlying treble danages in antitrust.
You have to get a hurdle up to prevent undesirable
behavior. If it's for actual danages only, then
there's only sone probability they' Il get caught,
and so that won't be an effective deterrent.

Q So, you know, outside your opinions as far as
| egal theory, it seens you have it in nmind that with
respect to the poultry growers, contract poultry
growers --

A Uh- huh.

02: 53PM

02: 54PM

02: 54PM

02: 54PM

02: 55PM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 143 of 250

© 00 N oo o b~ w N P

N RN NN NN RBR R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

143

Q -- that Cargill engages in malicious and
expl oi ti ve conduct ?
A In that particular instance by getting growers
to install foggers, which they paid part of the cost
of, and others did serious upgrades of houses, and
then they were termnated. Al of themwere
termnated a year later. So in that particul ar
case, | agree with that, but that is not a generic
statenment | would apply to the whole poultry
i ndustry.
Q Wul d you apply it to Cargill anywhere el se
outside of the facts of that particul ar case?
A Not with anything | have available to ne
Q Not hi ng you' ve seen to date?
A Not hi ng | have seen today.
Q Not hi ng you' ve been provided in those two big
boxes of docunents that were provided to you by
counsel ?
A No

MR TUCKER Let's go ahead and change the
tape out.

VI DEOGRAPHER: W' re now off the Record.
The tinme is now 3:56 p.m (sic)

(Following a short recess at 2:56 p.m,

proceedi ngs continued on the Record at 3:05 p.m)

02: 55PM

02: 55PM

02: 56PM

02: 56PM

03: 05PM
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VI DEOCGRAPHER: W are back on the Record.
The tine is 3:05 p.m
Q Now we' re getting into the part, Doctor, where
| was sonewhat conpetent and | actually brought nore
than half a copy or one copy of a docunent so |
thought -- | hope | can help you a little bit with
that. 1'll try to pass themover to you to refer to
themto help jog your nmenory as to what |'mtalKking
about. In this article |I've passed out to you,
Restori ng Economic Health to Contract Poultry
Production, that you authored, you characterize
poultry growers as, quote, serfs with a nortgage.
What is a serf?
A Fully this is a phrase the | aw professor, Neil
Harl e started using. This basically nmeans they're
conpletely at the nercy, not conpletely but close to
it, at the mercy of the integrator, and they do have
nort gages at the bank.
Q | believe in that article you equate every
contract grower who enters into a contract with a
poul try conpany as a servant of that conpany; is
that right?
A In a sense.
Q You do use the word servant.

A Ckay.

03: 05PM

03: 06PM

03: 06PM

03: 06PM

03: 06PM
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1 Q I's that your position in the context of your

2 affidavit as well?

3 A In large part they are.

4 Q You' ve argued for restoring the economc

5 health of poultry production. Now, what do you nean 03: 07PM
6 by restoring it; is that the bal ance you' ve

7 di scussed today?

8 A That is the balance and as | -- the farm

9 managenment specialists, who have worked with the

10 poultry industry, noted a decline in the true 03: 07PM
11 econom c return to contract production beginning in

12 the early to mid 1990's, and | report the Al abama

13 farm busi ness records, which | have nothing to do

14 with. | report some of them here and argue that for

15 growers to have a conpetitive return on all of the 03: 08PM
16 factors that they bring to the deal, they need

17 slightly higher pay.

18 Q | mean that's not the only thing that you

19 believe is needed to restore this balance, is it?
20 In reviewi ng your article, | know that you seened to 03: 08PM
21 identify at least three things that needed to change
22 to acconplish that goal.
23 A What are those three things?
24 Q | believe you' ve got themthere on Page 6 of
25 that article. First you say that the inbal ance of 03: 08PM
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econom ¢ power is due to the governnent for failure
to enforce antitrust |egislation, which would cause
me to ask, do you have a belief as to why antitrust
| egi sl ati on has not been enforced?

A I do not have a sinple or even any expl anation
for it. The point here is that antitrust |aws camne
on the books roughly a hundred years ago with rea
broad social intent, and over tine that's gotten
narrower and narrower down to econonic efficiency
narrow y defi ned.

Q Well, 1'll nake another suggestion, going

t hrough your witings, as to why you believe
antitrust |egislation has not been enforced the way
you'd like to see it. In your article, Invisible
Hands, you wote, quote, one cannot hel p but wonder
if these checks and bal ances are bei ng conprom sed
or lost due to the buying of politicians and the
judiciary by corporations and the rich. | take it
you were referring there to giant agribusiness
corporations we tal ked about, like Cargill, and huge
canpai gn contributions to politicians?

A Not specifically Cargill, but the whole
corporate influence and | obbying effort that has

i ncreased dramatically in the last ten or fifteen

years is of concern

03: 08PM

03: 09PM

03: 09PM

03: 09PM

03: 10PM
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Q So it's not your opinion that Cargill has nade

contributions to politicians or the judiciary that
woul d cause | ack of enforcement of the federa
antitrust |aws?

A I have no evidence of that. | know -- well,
think Cargill has made canpai gn contributions. That
can be tracked on various websites, and |'ve seen
agri busi ness nunbers, just agribusiness category
reported that's a pretty big nunber, but it's the
generic effect.

Q Do you believe agribusi nesses have nade
contributions to the Gkl ahoma Attorney CGeneral to
persuade himto not enforce antitrust |aws?

A | have no idea

Q Just trying to get a sense of the extent how
of pervasive you believe that agribusiness is.

A My coments were in the context of U S.
Depart nment of Justice and USDA G PSA and not
reference to any state antitrust laws, if those
exi st or where those exist. |I'mnot famliar with
any of the state ones other than limted famliarity
with Texas antitrust |aw

Q Do you believe that agribusi ness has caused
USDA to fail to act in ways that you believe it

shoul d to protect businesses such as contract

03: 10PM

03: 10PM

03: 10PM

03: 11PM

03: 11PM
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grower s?
A There's a pretty strong feeling in the ag
conmmunity that that is the case.
Q Is that your belief?
A Fromwhat | have seen, there is a definite 03: 11PM
i nfluence that the top three -- you know, in the two
or three levels of USDA
Q And what influence do you see?
A It's just a general influence that USDA tends
to side with giant agribusiness, things like country 03: 12PM
of origin label, COOL |abeling and other related
i ssues.
Q So | could add USDA to the corner with
antitrust enforcenment, textbook authors, agronomc
econom sts and busi ness school s as being fol ks who 03: 12PM
don't understand how to apply economic policy in the
context of | guess society?
MR RIGES: hject to the form

Q Is that right?

I"mnot nmaking that reference with regard to 03: 13PM
economi sts in general in USDA. They're generally
not inthe top two or three levels, and there's
certainly sone highly conpetent econonmists in the
econom ¢ research service of USDA
Q And your article, Establishing Fairness in 03: 13PM
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Contract Poultry Production, a quote where you
wrote, USDA, which collects and reports innunerabl e
statistics --

A Wait, wait. | don't think that's the right
article.

Establ i shing --

Ckay.

The fifth paragraph

Uh- huh.

O » O » O

USDA, which collects and reports innunerable
statistics, including daily prices for many

commodi ties, has rarely reported even the nost basic
econom c information inportant to broiler producers.
They don't even report a single nunber show ng
average annual of pay for contract growers. Wnder
why?

A That's a true statenent.

Q If there are no economists in the top two or
three level s at USDA, then surely they could be
reporting these nunbers if they wanted to?

A USDA reports norning and afternoon cattle and
hog prices for even local markets, and there's
not hi ng on pay for contract growers. That's ny
poi nt .

Q CGetting back to your article on Restoring

03: 13PM

03: 14PM

03: 14PM

03: 14PM

03: 14PM
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Economi ¢ Health where | mentioned there were a few
t hi ngs you saw that needed to change to restore the
bal ance you tal ked about today --

A Uh- huh.

Q -- you also blane a |ack of transparency in
contracting for harmng the econom c health of

poul try production, and |I believe you tal ked about
that sentence this norning, that the transparency
you wanted to see was transparency in contracts; do
| have that right?

A W can have a bal ance of power and
transparency in a cash nmarket or in a market for
contracts, and either one of those can go either
way. | do not have a problemw th contract
agriculture if there is a balance of power in the
contracting process, especially when contracts are
changed, base pay changed, specifications changed,
requi rements of grower -- for growers changed.
That's all done at the initiation of the integrator
which is not a balance of power, and that concerns
ne.

Q Whul d you advocate naking those contracts
public so that potential growers could review them
to determine if they thought this was a business

they wanted to get into?

03: 15PM

03: 15PM

03: 15PM

03: 16PM

03: 16PM
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That woul d certainly help.
Wul d you advocate it?

Yes.

o » O >

And what about making them public so that
growers coul d consider noving fromone conmpany to
another; is that another reason you would want to
make t hem public?

A Yes.

Q Whul d you ask Congress to pass a |law requiring
t hat ?

A | don't know that legislation is required for
that. That seens to get down to what you | awyers
call a bright line, and Congress doesn't generally
do bright lines, but there are other ways that that
coul d be achi eved.

Q As far as these transparent contracts, what
about for cattle; would that restore bal ance in that
i ndustry as well?

A The body of economic literature that applies
is called asymetric information, and for markets to
be efficient and truly conpetitive, you have to have
a bal ance of information and not asymetric
information, and this is a case of asymretric

i nformati on where the integrators have nmuch nore

i nformati on than do the growers.

03: 16PM

03: 16PM

03: 16PM

03: 17PM

03: 17PM
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Q Is that the sane case with cattle?

A It's different, but there is asymetric

i nformation favoring the packer buyer over the

cattl enen

Q And | take it under your theories, increasing
transparency by publicizing contracts could reduce
that inequality that you see?

A Yes.

Q Same true with sw ne?

A Congress has required past |egislation that
requires sone kind of posting of sw ne contracts,
don't know all the details, but to try to increase
transparency for sw ne.

Q So you woul d have to acknow edge t hat
transparency can be acconplished t hrough

| egi sl ation?

A It can be but normally Congress doesn't get
involved in --

Q Well, they got involved in swine. It's a hop
skip and a species over to cattle or poultry?

A Yeah.

Q I"mjust wondering how far to take that.
Wul d the sanme be true with pro football players; if
all their contracts were posted publicly for

everyone to see, would there be a better market for

03: 17PM
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03: 18PM

03: 18PM

03: 18PM
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pro football players?

A That's a conpletely different kind of market
that | don't want to get into.

Q What about Wal-Mart? |'ve read a quote of
yours where you again quote that -- by M. Pinto and
H ldred say that, quote, Wal-Mart is often held up
as the nodel for successful supply chai n managenent
but that is -- that in sone instances, Wal -Mart's
behavi or in purchasing fromsnaller suppliers
approaches the dictatorial?

A At the time | agreed with that. | understand
that that has changed somewhat in recent years.

Q Cetting back to your Restoring Economc Health
article, another one of the things you'd like to
change to restore balance is to address what you
call deceptive features in poultry contracts. Do
you think Congress should pass a law telling
contract poultry growers what kinds of contracts
they can and can't sign?

A That would be a possibility, but it should be
just in very broad terns.

Q In that Establishing Fairness article -- well,
actually earlier today you testified that poultry
growers don't have all the information they need to

make a fully infornmed decision on whether they want

03: 19PM

03: 19PM

03: 19PM
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to be a poultry farmer; is that right?

A Correct.

Q Ckay, and | think you fleshed that out in that
Establ i shing Fairness article. You said, quote, the
| ack of objective public informati on on grower pay
and financial risk means that sonme uni nformed
gullible or overly optimstic individuals can be
lured i nto becom ng contract growers.

A Yes.

Q The term you used to describe these people is
bubbas, isn't it?

A No, | didn't use that. Sonebody el se did.

Q You' ve adopted the ternf

A | adopted that, yes.

Q I think when you were tal ki ng about bubba,
it's your Invisible Hand article. Quote, bubba only
need to ook at inconme statistics for the upper 5 to
10 percent conpared to the | ower 40 percent to see
what is happening in Anerica. The powerful
masquer adi ng behind the invisible hand first picked
bubba' s pockets. Now the hand has been clinched
into a corporate fist and bubba's way of life is

t hreat ened whet her he knows it or not. As |
understand your theory here, agricultural conpanies

abuse the free nmarket to put bubba in jeopardy of

03: 20PM

03: 20PM
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03: 21PM
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1 bankrupt cy?
2 A As | nmentioned earlier, the phrase free market
3 has many, nmany different nmeanings, and it can range
4 fromone extrene where there are absolutely no
5 regul ations at all, and when sonme people use free 03: 22PM
6 market, that's what they nmean. Qhers when they say
7 free market, they nmean a truly conpetitive market
8 where there's a senbl ance of bal ance of power. So
9 when you ask a question with the free nmarket phrase,
10 | don't know for sure what you nean. 03: 22PM
11 Q Well, then | could ask it a different way. |Is
12 it your position that those bubba poultry farmers
13 out there don't know what they're doi ng when they
14 enter into contracts to be contract growers and
15 sonebody ought to stop themfromdoing it? 03: 22PM
16 A ' mnot saying they should be stopped from
17 doing it. They should go in with their eyes open
18 about the true economic return to contract poultry
19 production, and there's very little information on
20 t hat . 03: 22PM
21 Q At the end of your Restoring Economic Health
22 article, you say that economic viability would be
23 restored to contract production if producers
24 recei ved only one penny per pound nore. | nust have
25 mssed it this norning. You probably nentioned at 03: 23PM
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some point what the average price per pound bird is
received by a poultry grower in the |RW
A | don't think it was mentioned, but | have yet
to see Agri Stats for all of these conpanies.
Q Wul d you like to use the nunber we tal ked 03: 23PM
about in the article?
A Five to six cents will work now.
Q Ckay. So if it's five cents a pound --
A Uh- huh.
Q -- and you want a one cent increase, that's 03: 23PM
about 20 percent. Wuld you | obby Congress to
i mpose a 20 percent tax on poultry to get a bonus to
poul try growers or sonething?
A | don't | obby Congress.
Q You just testify to Congress. |'msorry. 03: 24PM
A | testify. | do not engage in those other
activities.
Q But you are aware that you're asking for a 20
percent increase there, not just one cent?
A That is the upper Iimt. Yes, |I'maware of 03: 24PM
that. It takes a half a penny to a penny added to
what those growers who have participated, the
poul try growers who have participated in the A abama
farm busi ness record systemw th accounting done
properly for nmanagenent, not for tax purposes. It 03: 24PM
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1 takes that much before they get a conpetitive return
2 on their labor of 6 or 7 or $8 an hour and a
3 conpetitive return on managenent and ri sk.
4 Q And you' ve got an opinion in this case as far
5 as how nuch a pound it would cost to transport all 03: 24PM
6 l[itter out of the | RW
7 A Yes.
8 Q And as | understand your affidavit, you'd Iike
9 to pass that cost on to consuners across the
10 country? 03: 25PM
11 A Like to is not the appropriate word.
12 Q Propose, woul d that work?
13 A No.
14 Q Suggest ?
15 A In conpetitive markets, well, and even in 03: 25PM
16 non- conpetitive markets, cost increases are passed
17 on in part or intotal to final consuners. That's a
18 reality. It's not sonething I wish but it's
19 reality.
20 Q You testified earlier today that those final 03: 25PM
21 consumers you perceive being consuners in the
22 country, is that right, not just consumers, say, in
23 Tul sa County?
24 A Yes.
25 Q Al right. Do you believe -- is it your 03: 25PM
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opi nion that Cklahoma's Attorney CGeneral should be
setting the price of chicken at the grocery store at
mar ket s across the country?

A No

MR TUCKER That's all | have. Thank you.

DI RECT EXAM NATI ON
BY MR BOND
Q Dr. Taylor, my nane is M chael Bond and
represent Tyson Foods, Tyson Chi cken, Tyson Poultry
and Cobb-Vantress in this case. W've been going
for alittle while. If you want a break, let ne
know. You don't have to wait for the tape change,
you know, if you need anything, but I'mgoing to
junp around a little bit. It's kind of part of
being in third or fourth or fifth position in these
types of things, but I do -- | want to start with
Paragraph 25 of your affidavit, which is Exhibit 1
in this deposition, and | don't entirely understand
the calculation but I think if I read back through
your testinmony, | can probably pick nost of it up
A Ckay.
Q | do want to make a few things clear. This
average of only one to two penni es per person per
year, that is a nationw de increase; right?

A "Il try to explain it again. | calculated a

03: 26PM

03: 27PM

03: 27PM

03: 27PM

03: 28PM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 159 of 250

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

159

cost of transporting litter a hundred mles out of
the IRWand then apply that to all consuners
nationally. So | averaged it out nationally.
Q Right, and | know that that nunber is one of
the critical nunbers in your formula is the nunber 03: 28PM
of houses?
A Ri ght.
Q And we have an incorrect nunber that you' ve
used; right?
A That's correct. 03: 28PM
Q Ckay. Are you going to change that prior to
the prelimnary injunction hearing or not?
A | don't have any plan to. It can be changed
by plugging in the appropriate nunber and scali ng,
proportionately changi ng. 03: 28PM
Q Keep it the way you' ve done it right now and
for purposes of this exercise, give ne a dollar
figure. Tell nme how rmuch that is in dollars.
A In dollars?
Q Yes. | have a calculator if you need it. 03: 28PM
A No. |'mlooking for maybe another docunent,
the one with all -- this one.

MR RIGES: | object to the formsinply
because | don't understand the question. So if you
do -- 03: 29PM
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Q Do you understand nmy question? How nuch is
one penny?
A You want the aggregate nunber.
Q | want to know how much it cost.
A Ckay. It would cost -- 03: 29PM
Q Next year how nuch is --
A There are different ways of calculating it.
How rmuch woul d expendi tures on chicken or poultry
products go up, and let ne get to the right sheet.
Q Actually | don't even care that much about 03: 29PM
that. Wat | care about is using the formulas that
you' ve used there, tell me how much noney it cost to
haul all the poultry litter out of the Illinois
Ri ver watershed

MR R GES: A hundred niles? 03: 30PM

MR BOND: Yeah
A Wel |, you nmean based on this estinmate | have
of pounds produced in the watershed, which may be
hi gh but --
Q Based on what ever you used to create your 03: 30PM
affidavit.
A And then it is -- to transport all of it, it
is -- it's .0036, athird of a cent tines 1.5
billion. | can't do that one in ny head.
Q | can't either. 03: 31PM
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A Approximately five and a half nillion.
Q Ckay, and that's for all of it?
A For all of it, right.
Q And you' ve done somne cal cul ations on half;
right? 03: 31PM
A Ri ght, which would be half of that.
Q Which is --
A 2.75 mllion.
Q Ckay. In your paragraph -- and I'mgoing to
say it assumes that that cost is going to be spread 03: 31PM
out border to border and passed through on to the
retail level of the sale of the chicken
A Ckay.
Q | know there was sonme di scussi on about that
before and you said that's a reality because that's 03: 32PM
what happens?
A That part or all of it is transferred by the
mar ket .
Q Ckay. Have you reviewed any grower contracts
for growers in the Illinois R ver watershed? 03: 32PM
A Yes.
Q Ckay, and do you recall what those contracts
say about poultry litter?
A The contracts state that it's the
responsi bility of the grower generally. 03: 32PM
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Q Right. So this cost right here --
A Uh- huh.
Q -- could very well be borne by the growers
pursuant to the contract, the reality in place in
this case; correct? 03: 32PM
A Unh-huh. It doesn't have to be because the
integrators can sinply increase base pay if they're
going to force the growers to pay the cost of it.
Q Who's going to force the grower?
A The integrator. 03: 33PM
Q What's the integrator going to force themto
do?
A Can force themto haul it out of the
wat er shed.
Q Hypot heti cal | y? 03: 33PM
A O to bring it to a central station for it to
be haul ed out or --
Q But it's not the integrators asking for this;
it's the attorney general of Cklahona; correct?
A Correct. 03: 33PM
Q So hypothetically let's say that this cost is
going to -- | mean nothing is going to change;
nothing will change. The contracts will work the
sane way they do right now
A Ckay. 03: 33PM
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Q Who woul d bear this cost?
A Under the assunptions you've nade, the growers
woul d.
Q Right, and | don't know if you have the
i nformation available in front of you, but how rmuch 03: 33PM
woul d that cost a grower in the Illinois River
wat er shed?
A The 5.5 mllion?
Q Yeah.
A And if we assune that there are 2,500 houses, 03: 34PM
it would be $2,200 per house per year.
Q You already say that they're -- | forget your
exact term nology, but they're not getting a
conpetitive return; correct?
A That's right. 03: 34PM
Q And it seenms to nme that you want -- one of the
things you would li ke to have acconplished in the
poul try business is for growers to have a
conpetitive return under your analysis; correct?
A Correct. 03: 34PM
Q How are they going to get a conpetitive return
if you do this?
A Wth the integrator increasing base pay.
Q What if that doesn't happen, sir?
A Then the grower will bear the cost of it. 03: 34PM
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Q You' Il be further from achi eving the goal that
you' ve been trying to achieve?
A Under those assunpti ons.
Q In preparing for your work in this case
specifically related to the PlI, have you talked to 03: 35PM
any grower who is a poultry farnmer in the Illinois
Ri ver wat ershed?
A As far as | know, | never have. You know, |
go to neetings here and there around the country and
talk to farmers and ranchers, and there's a chance 03: 35PM
one of them attended that, but | have not had a
one-on-one mneeting with any grower.
Q And what were you hired to do with respect to
this Pl notion?
A | was asked to describe the industry and nake 03: 35PM
a prelimnary estimate of the cost of transporting
l[itter out of the watershed.
Q Ckay. If | read Paragraph 6 into the Record,
it says that | have been retained by the Gkl ahonma
Attorney General to evaluate the relationship 03: 35PM
bet ween poultry growers and defendant poultry
conpani es and to assess the economics of the poultry
i ndustry, including the cost of safely renoving
poultry waste, including used litter and dead birds
fromthe Illinois R ver watershed. How do you 03: 36PM
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eval uate the rel ati onship between one party to a
contract and another party to a contract w thout
ever talking to any of then?

A Thr oughout the industry the growers are not
allowed to negotiate the contracts. It's a very
one-si ded arrangenent.

Q But, see, we are tal king about a specific
geogr aphi ¢ area.

Yes.

And we are tal king about specific conpanies.

Uh- huh.

Yes.

o *» O > O >r

Ckay, and you haven't tal ked to anyone at
ei ther one of these, either one of these parties;
correct?

A Correct.

Q Ckay. You haven't gone out to a grower's farm

and asked themwhat they do in the Illinois River
wat ershed with respect to their relationship

bet ween, for exanple, nmy clients on a day-to-day
basi s, have you?

A | have not.

Q Ckay. You haven't asked themwhat their

relationship is like with their service tech, have

And they have contracts with specific people?

03: 36PM

03: 36PM

03: 36PM

03: 37PM

03: 37PM
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you?
A | have not.
Q You haven't asked them what the relationship
is like with respect to recommendati ons and
suggestions of farm practices, have you? 03: 37PM
A No.
Q Ckay. You don't know whether or not growers
who have contracts with Tyson Chi cken, Tyson Poultry
and Cobb actually listen to the service techs when
they tell them sonething, do you? 03: 37PM
A Not in this case, no.
Q Wul dn't a poultry grower be the best person
to describe the relationship they have with the
person they have a contract wth?
A My role was to describe the overall industry 03: 37PM
and not those one-on-one relationships, but
certainly the growers know about their individual
relationship with their integrator.
Q Al right. Wuld you agree with ne that if
poultry litter was no | onger able to touch the 03: 38PM
ground in the Illinois River watershed, that its
val ue would be zero in the Illinois R ver watershed
froman econom ¢ standpoi nt ?
A If it was not allowed to touch the ground?
Q R ght. 03: 38PM
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A There are options, like burning it, where it
woul dn't have to strictly touch the ground but --
Q Ri ght.
A -- certainly if it's not -- if they do not
allowit to be applied to agricultural |and, then, 03: 39PM
you know, it has no gross val ue, but even applied,
t he net value may be negative --
Q Ckay.
A -- or zero.
Q Do you know that sone poultry farners utilize 03: 39PM
poultry litter to further other farm ng operations
on their |and?
A Yes.
Q Ckay. If that has no -- and they use it as a
fertilizer; right? 03: 39PM
A There are other soil properties of it but
essentially --
Q O as a soil amendnent or fertilizer; right?
A Ri ght.
Q If they can't use it anynore, again howis 03: 39PM
that going to help a poultry farmer achieve sone
ki nd of economic stability for their farmng
operations as a whol e?
A If they've been overusing it, it will help
t hem 03: 40PM
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Q That's not the question. Answer the question
Can't use it. Howis that going to further this
goal of economic return for a poultry farmer?

A G ven the assunptions you' ve stated that the
integrator won't increase the base pay, it won't.

Q Well, let's say they increase the base pay.
A Uh- huh.

Q He still can't use poultry litter on his farm
to grow hay or to further the growth of grass for
cows and calves to graze. How does this help him
with the econonmic return of his farn®

A Well, if the base pay goes up enough, it can
nore than offset the downside with the cattle
operati on.

Q Have you actually done that type of nunbers
analysis with fertilizer values and the val ue of
litter and the cost of fertilizer, or are you just
assum ng that?

A I've done some way back, not recently.

Q Have you done it here in the Illinois River
wat er shed?

A Not yet. Haven't been asked to.

Q Now, |'mgoing to start junping around a
little bit. Wen exactly were you retained in this

case?

03: 40PM

03: 40PM

03: 40PM

03: 41PM

03: 41PM
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A | can't renmenber the date that David R ggs
first called me. It was nmaybe a year ago, and we
had a brief conversation with no real commtnment
either way on ny part, and it was sonme tinme in
sumer or |late sumrer. | know the first hours | 03: 41PM
I ogged | think were in August.
Q O 20077
A Yes.
Q Are you being paid for your tine in this case?
A Yes. 03: 42PM
Q Descri be the conpensati on systemfor you to be
paid in this case.
A 150 an hour for research and 300 an hour for
depositions or trial testinony or hearings, plus
travel expenses. 03: 42PM
Q How much have you billed?
A Slightly over 100 hours, including travel
time.
Q How much of that was research; all of it?
A Al of it until today. 03: 42PM
Q How nmuch of that has been pai d?
A I think I just mailed out the Decenber invoice
a few days ago. | haven't been paid for that, but
I've been paid for all before that.
Q Ckay, and that's the only nmanner in which 03: 42PM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 170 of 250

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

170
you' re conpensated in this case, by the hour?
A Yes.
Q Ckay. You talked a little bit about the
t our nanment system of pay.
A Yes. 03: 43PM
Q You are aware that the tournament system of
pay with respect to Tyson growers is only applied to
broilers; right?
A Only applied to -- as far as | know, Tyson
only has broilers in the watershed. 03: 43PM
Q And you' ve reviewed contracts?
A Not every single one of thembut |'ve gone
through quite a few
Q Ckay. Did you review any contracts from
Cobb- Vant r ess? 03: 43PM
A | do not recall that.
Q Were you provided any contracts that said
Cobb-Vantress on the top?
A | don't recall seeing any.
Q Did you actually ook at everything in these 03: 44PM
boxes?
A Alot of this nmaterial | canme across in ny
research and thought that it m ght have rel evance at
sone point in the future and | either printed it or
saved an el ectronic version and you have everything 03: 44PM
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that |'ve prepared, that |'ve assenbl ed as part of
this project broadly defined.

Q Ckay. So | nean have you actual ly considered
every docunent that was produced to nme or are there
some things in there you have but you really haven't
| ooked at?

A Just some things | have that | thought m ght
be relevant to a full report later on and so it's

t here.

Q Ckay. The other thing that was noted when
docunents were produced to me in this case with
respect to you was that you have revi ewed deposition
transcripts in this case?

A | have reviewed a few. There are Lair,
Houchi ns and maybe Miurphy that | reviewed quite sone
time ago, and at about the tinme the docunent
production request cane in, | received sone other --
quite a few other deposition transcripts, which

have not | ooked at, and | have recei ved sone
transcripts of grower depositions recently, which
have not had a chance to | ook at.

Q Ckay. So is it fair to say if there's
sonething in there that you' ve at |east just

descri bed that you haven't reviewed yet, that it

wasn't taken into account with respect to your

03: 44PM

03: 44PM

03: 45PM

03: 45PM

03: 46PM
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affidavit? That's a horrible question. 1It's not
even worth asking. Has your testinony or has

your -- have you ever been excluded fromtestifying
at trial?

A | have not had anythi ng excluded as far as |
know.

Q Ckay. We talked a |Iot about the bal anci ng of
power between the integrators and growers, and |'m
still alittle confused as to what you nmean by that,
but one thing that I'mtaking fromit is that you

feel like growers should have nore information?

A They shoul d have nore information and nore say

in changes in contract ternmns.

What terns do you want to change?
Base pay, length of | oan.

Length of what?

| said loan. Length of the contract.
Base pay?

Uh- huh.

o >» O » O > O

How woul d you propose that base pay be
changed?

A In the textbook case of nonopsony, that's
where there is a single buyer; polyopsony is a few
buyers. The standard theoretical nodel indicates

that price is less than it would be in a com --

03: 46PM

03: 47PM

03: 47PM

03: 47PM

03: 47PM
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truly conpetitive market, and so when | translate
that into base pay in a contract, I'msaying it is
the integrator that decides what that base pay will
be and when it's changed, and the growers need sone
say in that. 03: 48PM
Q Base pay isn't the only way that a grower is
conpensat ed; correct?
A There's a fuel allowance.
Q Adj ust nents and i ncentives and bonuses?
A Yes, and we've been over that. 03: 48PM
Q Tell me, for exanple, howis a Cobb grower
paid in the Illinois R ver watershed. How are they
paid? A grower has a contract with Cobb-Vantress.
How are they conpensated?
A |'ve already told you | have not | ooked, that 03: 48PM
| can recall, at a Cobb-Vantress contract.
Q Ckay, and the point I'"'mtrying to nake with
you is that we are tal king about a very specific
geographi c region that have real people in it that
have contracts with real conpanies -- 03: 48PM
A Ri ght .
Q -- that are different, but you haven't | ooked
at any of these things; correct?

MR RIGES: onject to the form
A | have not | ooked at one for Cobb-Vantress. 03: 49PM
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have | ooked at sone of the contracts, but | have not
taken the tine to go down and get each and every one
of them and nmake a detailed conparison. | know the
ones |'ve | ooked at have a tournament system of sone

sort and incentives for a grower.

Q Ckay, and not all growers are paid exactly the

same, are they, because of that incentive systen?

A Well, within a conplex which is defined by the

grower -- by the integrator, then all of the growers
for that integrator generally have the sanme contract
with the sane base pay with the possibility of
differential base pay due to houses and equi pnent.
Q And performance?

A Tunnel ventilation versus old. The base pay
is not influenced by -- not factored into
performance. It's deviations fromthe base pay is
where the tournament comes about and details about
how t he conparison is nmade within the tournanent,
but the base pay applies generally to the average
grower with an average flock in the tournanent.

Q Base pay?

Base pay.

That's what it is?

That's right.

o » O >

Earlier you testified and you said that with

03: 49PM

03: 49PM

03: 50PM

03: 50PM

03: 50PM
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1 respect to responsibility for poultry litter, that

2 has -- | think |'ve got you quoted correctly --

3 pushed the -- | think integrators have pushed that

4 burden onto growers for litter. Do you recall

5 sayi ng sonething sort of like that? 03: 51PM
6 A Shifting of risk associated with it.

7 Q So you don't consider litter to be a burden?

8 A It just depends. You know, we've gone over it

9 has some value in agricultural uses --

10| Q Uh- huh. 03: 51PM
11 A -- if the nutrient levels are bel ow sone

12 threshol d | evel .

13 Q O, for exanple --

14 A W' ve been over, you know, how that val ue can

15 be cal cul ated or how it should be cal culated and -- 03: 51PM
16 Q I mean are you tal king about a specific

17 poultry farmor are you tal ki ng about generally or

18 are you tal king nati onwi de or are you tal ki ng about

19 the Illinois River watershed? I'ma little confused
20 at that characterization. 03: 52PM
21 A Wthin the watershed, let's talk about an
22 i ndi vidual grower. W have the regul ations that
23 apply to that grower and the grower's own economc
24 situation, and that is a grower-type issue, but in
25 terns of this whole area or whole watershed, it's 03: 52PM
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the integrator who deci des how nany growers will be
in that watershed and, therefore, it's the

i ntegrator who decides where that litter will be
generated, whether it's in the watershed or outside
t he watershed in the aggregate.

Q But the integrator doesn't decide where that
poultry litter goes; you would agree with that?

A The integrator deci des where the houses w |l
be where it's generated, but the integrator as far
as | know does not decide where that goes within the
wat er shed.

Q Right, and it's your understanding that an

i ntegrator decides where a poultry house goes?

A They must approve the location of it and the
speci ficati ons.

Q Well, that's different. That's different than
pi cki ng where the house goes.

A Well, we've tal ked about small farnms. |f they
all ow Farmer A to construct houses, then they've
narrowed that | ocation down to a pretty small area.
Q But Farmer A would corme to themand say |'d
like to start grow ng chickens?

A Ri ght, and they say yes or no.

Q Yeah. They didn't pick the |ocation; the

farnmer owned the | and.

03: 52PM

03: 53PM

03: 53PM

03: 53PM

03: 53PM
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A When they said yes, they decided in the
aggregate how rmuch litter is generated in the
wat er shed.

Q Ckay. | may be al nost done.

MR BOND: | don't have any nore questions.

Thank you.

VI DEOGRAPHER: W' re now off the Record.
The tine is 3:54 p.m

(Following a short recess at 3:54 p.m,

proceedi ngs continued on the Record at 4:05 p.m)

VI DEOCGRAPHER: W are back on the Record.
The tine is 4:05 p.m

DI RECT EXAM NATI ON

BY MR GRAVES.
Q Doctor, ny nanme is James Graves. | represent
Ceorge's, Inc., and CGeorge's Farns, Inc. |'malso
going to skip around because I'mfourth in the
batting order.
A Ckay.
Q And |I'mjust kind of picking up a few things
that occurred to ne as we went through your
testinmony. | think I know the answer to this, but
did you do anything to evaluate the relationship
bet ween George's and growers under contract with

Ceorge's in the | RAP

03: 54PM

04: 03PM

04: 05PM

04: 05PM

04: 05PM
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A Not hi ng speci fi c.
Q And did you do anything to evaluate the
econom cs of George's poultry business in the | RA?
A In terns of George's or the integrator -- |
didn't do either one but -- 04: 06PM
Q In terns of George's?
A I do not have any financial records of
Ceor ge' s.
Q And did you | ook at any contracts or other
information that was specific to George' s? 04: 06PM
A | kind of scanned the contracts.
Q The George's contracts?
A | think so.
Q Ckay, and | think you' ve already testified
that you didn't do anything other than just kind of 04: 06PM
readi ng t hrough thenf?
A Ri ght.
Q Do you know whether it was a broiler contract
that you reviewed or was it sonme other contracts,
such as breeder or pullet contracts? 04: 06PM
A | don't remenber that. | know generally
breeder and pullet contracts are different from
broiler contracts sonewhat.
Q How so?
A The way the pay is structured is different, 04: 06PM
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different incentive system

Q And so would it be accurate to state that your

affidavit relates to broiler contracts where you
make coments about how the contract is set up when
you use the word tournanment system and things |ike
t hat ?

A Most of ny coments have applied to broiler
tournanents. They're simlar, alnost all of them
that | have seen, snmall differences in the
tournanent, and whether they use a sinple average, a
medi an or wei ghted average and, you know, details
like that, but the sane general type of tournanent.
Q But as we sit here today, you don't know what
Ceorge's grower pay is in the IRWor howits
specific systemis set up or howit conpares to any
of the other defendants in the case?

A No. | have requested Agri Stats through the
plaintiff attorneys but | have not seen any of

t hose.

Q Ckay, and do you have any specific know edge
as we sit here today about George's breeder or

pul l et contracts and whet her they are a tournanent,
as you classified it, or some other type of systenf
A I do not have specific know edge about

Ceorge's, but breeder and pullet in general have

04: 07PM

04: 07PM

04: 07PM

04: 07PM

04: 08PM
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econom c incentive built in for the growers or
whoever is raising the birds to be good managers,
but it's not exactly the sane as the standard

broil er tournanent.

Q Ckay. Again, you don't -- just to make sure

under st ood your answer, you don't know whet her you
revi ewed any George's breeder or pullet contracts
for the | RAP

A | do not recall any specifics.

Q Do you know or recall whether you saw any
Ceorge's cash flow statenments or other what you' ve
classified as recruitnment, grower recruitment
information as a part of what you revi ewed?

A | do not recall seeing any cash flow
projections or proforna statenents in this

particular litigation

Q As you sit here now, do you know or have any

calculations with regard to breeder or pullet litter

inthe IRW is that part of your calculation that
you wal ked through with M. Elrod earlier today or
were you only considering broil er production?

A | just applied it to broiler production. |
anticipated -- anticipate that when we get to ful
report after the injunctive relief, then I'll do

separate cal culations for turkeys and | ayers and

04: 08PM

04: 08PM

04: 09PM

04: 09PM

04: 09PM
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broilers and so forth, but so far | have not.
Q Do you understand that there are -- that there
is poultry litter generated from operations ot her
than broiler operations in the | RAP
A Turkey and | ayers. 04: 10PM
Q And as | understand it, you haven't included
that in your calculation but there would be a cost
associated with transporting that type of litter out
as well, would there not?
A The way | did ny calculation is to just assune 04: 10PM
that all of the houses were broiler houses and apply
the Tabler and Berry nunbers to that. To the extent
the litter and waste produced per pound of turkeys
or whatever is different fromthat, that would
slightly distort nmy total, but it's primarily 04: 10PM
broiler operations in the watershed.
Q For exanple, do you know whet her the noisture
content of breeder or pullet litter is the sane as
broiler litter?
A | know there is -- 04: 11PM
Q Whet her the weight would be different?
A | know there is data available on that. |
don't recall any of the nunbers.
Q And you didn't use those in your calcul ations?
A Not in this calcul ation. 04: 11PM
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Q O in any calculation done for this case?
A No. | took the Tabler and Berry nunbers at
face val ue.
Q And those dealt with broiler litter?
A Yes. 04: 11PM
Q Do you know, as you sit here today, what
Ceorge's profit margin on a bird raised in the |RW
is?
A Since |'ve seen none of the financials, no.
Q What about with respect to an | RWgrower under 04: 11PM
contract with George's, what their profit margin on
a bird that they raise in the | RWwoul d be?
A No i nformation.
Q Are your opinions with regard to -- about the
control aspect of the tournament-style contract that 04: 11PM
you give in your affidavit, are those also really
primarily dealing with broiler, your opinions about
broil er contracts?
A My opi nions about control apply to all of
these, but as | have indicated, since it's primarily 04: 12PM
broilers produced, that's what | focused on in this
limted assignnent.
Q Your criticisms today in your testinony about
the -- about vertical integration primarily related
to grower pay in the tournanment contract as | 04: 12PM
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1 understood it?
2 A It's not so much the tournament. It is the
3 | evel of base pay that's not sufficiently high for
4 the grower to earn a conpetitive return for all of
5 the factors | nentioned several tines. As far as | 04: 12PM
6 know, there is no public information on actual
7 returns for turkey operations or for |ayer
8 operations nationally.
9 Q So those woul d not be included in your
10 opi ni ons then? 04: 13PM
11 A | assune that they're simlar.
12 Q Do you know what George's base pay is for its
13 breeder or pullet contracts?
14 A | do not.
15 Q O how those contracts are set up or 04: 13PM
16 negot i at ed?
17 A | assume it's like broiler contracts. There's
18 no real negotiation. | do not know the base pay or
19 the specific tournanment that George's has.
20 Q O whet her -- 04: 13PM
21 A The tournament or the incentive, however you
22 want to word it.
23 Q You al so spoke with M. Elrod or testified
24 about the -- about econonic accounting and sone
25 el ements that you |isted out. 04: 14PM
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A Yes.
Q And in fairness to your testinony, you stated
that you were aggregating 20 or so elenents into a
few or a smaller nunber; correct?
A Well, you can itenize all of the different 04: 14PM
costs and --
Q Well, 1I'lIl tell you the ones | wote down or
the ones | heard you state. You said out-of-pocket
expenses?
A That's a generic category. 04: 14PM
Q You said | oans, depreciation
| abor / managenent ?
A Uh- huh.
Q Market return on equity and risk. Taking
out - of - pocket expenses, did you do any studies or 04: 14PM
review of any publicly available information for
what the out-of - pocket expenses are for a typica
grower in the | R\
A There's no such information to ny know edge.
Q So is that a no? 04: 15PM
A That's a no.
Q Wth regard to |l oans, did you contact any
banks or any other growers to try to obtain any type
of information about what growers woul d expect or
what they were financing with regard to their 04: 15PM
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1 poultry farns?
2 A No.
3 Q Wth regard to depreciation, is there any
4 publicly available information for you to be able to
5 obtain that type of information for growers in the 04: 15PM
6 | RWP
7 A The Ckl ahoma State cost and returns budget has
8 a way of calculating depreciation that's generally
9 just straight |ine econonmi c depreciation, in their
10 case on a house and all of the equiprent, and 04: 15PM
11 there's other information publicly available. WlII,
12 sone that | have anyway but not for --
13 Q Did you use any of that for your affidavit?
14 A | used general know edge of econonic
15 depreciation for a house and for house equi prent. 04: 16PM
16 Q Was it the information that you just referred
17 to for the IRWarea?
18 A Wll, | stated that wood frane houses al nost
19 anywhere in the United States have a 20 to 30-year
20 economc life. It's longer for netal frames, and 04: 16PM
21 general ly the equipnment in the house has a 10 to
22 15-year econonic life, and econonists -- there are
23 really conplex ways for accounting for that, but
24 generally they take the shortcut and use straight
25 i ne econom ¢ depreciation, not tax depreciation. 04: 16PM
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Q Wth regard to the | abor/nanagenent conponent,
where do you |l ook to value that or did you?
A The | abor --
Q I'"mtal king about the |RWto be specific.
A Well, before this litigation | had obtained 04: 16PM
sone wage rate information for Cklahona by counties
and even -- it's detailed by type of job and, you
know, the ag stuff, it's about the sane as it is in
poultry areas of Al abama or CGeorgia. It's going to
be 7, 8, $9 an hour, and | didn't get that as part 04: 17PM
of this. I'maware of it.
Q Ckay.
A The managenent, as |'ve nentioned, being on
call 24-7 is extrenely difficult to place a value on
that, and | have no way of doing it. 04: 17PM
Q Ckay. Wth regard to market return on equity,
what is that?
A vell --
Q Just define that.
A Let's say you have a new grower that had lots 04: 17PM
of cash around and just paid cash for all of it.
Then you woul d expect to get a return on that equity
that they have in the place.
Q And how woul d you cal cul ate or go about
calculating that value for a grower in the | RA? 04: 18PM
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A Use a nmarket rate of return. The Al abana Farm

Busi ness Anal ysis Association | think uses a 9
percent return but that includes the risk conmponent.
If you just want to get the interest conmponent, the
easiest way is to get a bank CD, which is insured
and has no risk

Q Did you gather any of that information for the
| RWp

A Well, | know what they are within a certain
range.

Q Did you utilize that in your -- reaching your
opi ni ons here?

A Not here. | just described the industry and
made the calcul ations, the prelimnary cal cul ati ons
on hauling litter out.

Q The cal cul ati ons that have the w ong nunber of
houses and don't have specific noisture or breeder

or pullet information?

A Correct.

Q Wth regard to the risk conmponent, first of
all, define that for ne as well.

A Well, this norning I think | discussed risk at
length. There are many kinds of risk a grower

faces. One of those is the integrator sinply

cutting himoff and there not bei ng anot her

04: 18PM

04: 18PM

04: 18PM

04: 19PM

04: 19PM
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1 integrator to pick himup. There is production risk
2 that is determined in part by -- may be deterni ned
3 in part by growers' activities and al so determ ned
4 by integrators. There's risk in ternms of the
5 i ntegrator increasing or decreasing days out. There 04: 19PM
6 is the price risk that comes through the contract,
7 even though there's a stated base price. So there
8 are nmany el enents of risk.
9 Q And how do you calculate that for a grower in
10 t he | RAP 04: 20PM
11 A The way it is generally done in the field of
12 agricultural econonmics is through an interest rate
13 used to discount future returns and that has a risk
14 conponent and an inflation conponent. | think I
15 mentioned this norning that the task force handbook 04: 20PM
16 recommends a real discount rate, taking the
17 inflation out of 3 to 6 percent for nost long-Ilived
18 assets in farm ng.
19 Q And did you do that analysis for your opinions
20 inthis affidavit? 04: 20PM
21 A | haven't done any detailed profitability
22 anal yses.
23 Q Wth regard to risk, are there any risks that
24 integrators in the vertical integration nodel that
25 you' ve described, are there any risks that the 04: 21PM
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integrator protects the growers from bei ng subjected
to?

A Conparing the contract grower vertically

i ntegrated nodel to a cash nmarket, as | nentioned
this nmorning, the risks are not elimnated. The

ri sks are changed.

Q Is a grower in the vertically integrated
system subjected to the price fluctuations with
regard to feed or feed ingredients in the contracts
that you revi ewed?

A To feed or --

Q The cost of feed or feed ingredients?

A Feed ingredients, not directly. There's an
indirect effect directly in the tournament. They
used -- they generally use a fixed price for feed
and chicks and so forth.

Q Are they protected fromhaving to find a
reliable supplier of chicks or feed or feed

i ngredients or transport for any of those itens?

A Are they protected fromit?

Q If I"'ma grower out there who is not
contracted with an integrator, |'ve got to find baby
chi cks sonmewhere, |1've got to find sonebody who will
bring themto nmy farmor |'ve got to go pick themup

nysel f; correct?

04: 21PM

04: 21PM

04: 21PM

04: 22PM

04: 22PM
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A Unh- huh.
Q I've got to find a reliable source of feed and
feed ingredients who can get those itens to nme or
where | can go pick themup; correct?
A Yeah. 04: 22PM
Q Are those all things that are taken out of the
equation so to speak under the vertically integrated
nodel ?
A Sonme of those are taken out and sone are
added. 04: 22PM
Q Well, with regard to then -- let's go through
it. Wth regard to the supply of baby chicks, is
that something that the grower is responsible for in
the vertically integrated systen?
A Clearly obviously not. 04: 23PM
Q The transportation for the baby chicks?
A No
Q The feed, the cost of the feed or the feed
suppl y?
A No. 04: 23PM
Q The feed ingredients that are -- the supply of
t hose ingredients that nake up the feed?
A No, but there are sone risks there dependi ng
on the quality of the feed delivered to the grower
by the integrator. 04: 23PM
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Q Whi ch woul d be there no matter who their
supplier was; correct?
A Not necessarily.
Q The quality of feed could --
A It could vary, yeah. 04: 23PM
Q It could vary regardl ess of who the supplier
is; correct?
A Ri ght.
Q Transportation of feed; correct?
A Correct. 04: 23PM
Q Veterinary services?
A Yes.
Q Medi ci nes?
A Yes.
Q Vacci nati ons? 04: 23PM
A Yeah.
Q Mar ket fluctuations for the price of birds --
A G owers --
Q -- on the market?
A Gowers are indirectly affected by that under 04: 24PM
the vertically integrated system
Q If I have a contract with George's for a base
pay, | get that base pay regardl ess of what happens
on the narket to the price of birds, correct, on the
open mar ket ? 04: 24PM
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1 A Correct, but there can be adjustnment if the
2 market is soft. George's may extend the days
3 bet ween fl ocks, which decreases the grower's
4 revenue.
5 Q Do you have any evidence that George's has 04: 24PM
6 ever done that?
7 A | still don't have Agri Stats and Agri
8 Stats --
9 Q So the answer is no?
10 A The answer is no because | don't have Agri 04: 24PM
11 Stats.
12 Q Ckay. |Is a grower protected fromhaving to
13 find a distribution systemfor birds off of their
14 farn®?
15 A Yes. 04: 24PM
16 Q O having to find a buyer for their birds?
17 A Yes.
18 Q You' ve used the term econoni c accounting
19 several tines today, so | just wanted to nmake sure |
20 under stood what that was. |s that different than 04: 25PM
21 financi al accounting or cost accounting?
22 A | just used it to make a distinction between
23 t he cash fl ow accounting that you see in a |lot of
24 proforma statenments for poultry operations or that
25 I've seen in -- | think every one |'ve seen had a 04: 25PM
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cash flow. | distinguish true econom c accounti ng.
In sonme disciplines it mght be called financia
accounti ng.

Q Well, in Paragraph 16 of your affidavit you
mention that after deducting a nodest charge for
famly labor, that there's a negative budget for
those farns. Just to understand what you nmean by a
nodest -- deducting a nodest charge for famly

| abor, does this mean that it's after the grower
pai d himsel f something for working on the farnf

A That's what it neans. The grower gets a
nodest fee. | don't know the exact nunber, but it's
going to be 6, 7 or $8 an hour for the tine that
they spend with the poultry operation

Q So froma financial accounting standpoint, the
grower is putting noney in their pocket; correct? |
understand you don't think it's enough, but |I'mjust
saying they're putting noney in their pocket;
correct?

A The econom ¢ accounting | ooks at the whole
flow of cost and returns and when they earn that.

Q Which is different fromfinancial accounting?
A Maybe this is semanti cs.

Q Well, | guess there are -- |'maware of

financial accounting and there's a financial

04: 25PM

04: 26PM

04: 26PM

04: 26PM

04: 27PM
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accounting standards board that issues bulletins and
gui del i nes on how you are to account for cash that
cones in and profits that come in. | guess |'ve
never heard of econom c accounting until today. So
I"'mtrying to understand, first of all, what the
standards are and second of all, we're trying to
make it clear, despite what you state in your
affidavit, that they're putting sonething in their
pocket; you just don't think it's enough?

A They're not getting a -- |'ve said many tines
the actual records that are publicly available with
t he accounting done from a managenent perspective,
we call that finance or call it econonmics, but a
management perspective, not cash flow, not tax
accounting, when you do that, just as the Ckl ahona
State budget showed, there is a negative return to
land and to risk and to nanagenent.

Q Does Paragraph 16 nmean that the grower is
putting sone noney in their pocket and paying

t hensel ves for running a farmwhen you nake the
statenment that after deducting a nodest anount for
famly labor; is that what that means?

A We woul d have to | ook at the nunbers

Q You wote the statenment. Just tell ne what it

neans.

04: 27PM

04: 27PM

04: 27PM

04: 28PM

04: 28PM
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1 A The reason |'mhesitating is there can be a

2 situation where the negative would be so large, an

3 absol ute value, that they wouldn't be putting any

4 nmoney in their pocket. They would actually be

5 working for free or even at a cost. 04: 28PM
6 Q But in Paragraph 16 you said after deducting a

7 nodest charge for famly | abor. Wat does that

8 mean?

9 A It neans just what | said, |like the Cklahoma

10 State budgets take out the -- 04: 28PM
11 Q You' ve already nentioned the Cklahoma State's

12 budget earlier in the paragraph.

13 MR RIGES:  Let himfinish.

14 MR GRAVES. Well, | just want himto

15 answer ny question. He nmade the statenment and he 04: 29PM
16 won't tell ne what he neant by that.

17 MS. XIDIS: Let himtalk.

18 MR RIGES: Wll, try again.

19 Q "Il keep asking the question a hundred tines
20 until you answer it. 04: 29PM
21 A It's laid out in the Cklahoma State study.
22 That is a conmon approach used for cost and return
23 budgeti ng throughout agricultural econom cs and the
24 basi ¢ system used by ag econom sts at every |and
25 grant university and in USDA who | ooks at projected 04: 29PM
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costs and returns. They go through. They put
revenue --
Q I'"mgoing to cut you off agai n because
didn't ask you about the Cklahoma State budget. |
asked you about your statenent in your affidavit and
| want to know what you nmeant when you wote that in
your affidavit. Please answer the question

MR RIGES: oject to the formsince it --

MR GRAVES. | nmean I'IlIl certify the
guestion and we'll cone back to answer this one
guesti on because he won't answer it. You know he's
not answering it.

MR RIGES: Well, just for --
A | have answered. |In ny opinion |'ve answered
it several times

MR RGES: |If w could talk about it,
don't want to rmake a speaking objection, but | think
| can explain where the m scomunication is.

MR GRAVES: Wll, there's not a
m scommuni cation as far as |'mconcerned. He's
tal ki ng about a separate docunment that |'m not
asking hi mabout. |'masking himabout his
statenment in his affidavit, and | just want himto
answer the question.

Q What did you nmean when you wote after

04: 29PM

04: 30PM

04: 30PM

04: 30PM

04: 30PM
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deducting a nodest charge for famly |abor?

MR RIGES: Asked and answer ed.
A Whi ch specific paragraph?

16.
Ckay. After an overhead, after subtracting a 04: 30PM

nodest charge for famly labor, that is shown
directly on the OSU budget. They have one |ine that
gi ves, excuse nme, a return as | recall, to
everything the grower brings, which is |abor
managenment, equity, risk. Then a return for |abor 04: 31PM
is subtracted out, specifically referring to this.
The next to last line returns to overhead, risk and
managenment. Up above they' ve taken out |abor and in
this case it's 4.50 an hour, even |ower than
t hought . 04: 31PM
Q Can you show nme where that quote that you' ve
underlined on the affidavit is within that budget,
t hat exact quote?
A No, it's not here.
Q | know it's not because you wote it. So just 04: 31PM
tell me what you neant when you wote it.

MR RIGES: oject to the question, asked
and answer ed.

MR GRAVES: He hasn't answered it, David.

MR R GES: | understand we have a 04: 31PM
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di sagreenment, but | don't know how to resolve it.

MR GRAVES. Al right. W'IIl certify the
guestion and | guess we'll nove to conpel an answer
and we'll have to come back to ask one question
Certify the question

MR RIGES: Doctor, do you think there's
anot her way you can make it clear? You have the OSU
article in front of you but -- it could save us sone
time if there's some way you coul d answer it
differently, and | don't know that there is, but --
A "Il try once again.

Q If it's going to be the same answer, | don't
want to hear it.

A You won't even look at it, so okay.

Q Wel |, because |I'mnot asking you about that
document .

MR RGES: If we could have this one
marked. It's the one he refers to as --

MR ELRCOD: Could we get sone copies of
t hat before we | eave, David?

MR RIGES: Yeah, we'll get copies
Q Doct or, throughout Paragraphs 21 and 23 you
make reference -- of your affidavit you nake
reference to environnental risks, health risks and

pol I uti on.

04: 32PM

04: 32PM

04: 32PM

04: 32PM

04: 33PM
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A Uh- huh.
Q What scientific expertise do you have in
eval uating environnental risks?
A None on the environmental side.
Q What about health risks? 04: 33PM
A No
Q What about pol | ution?
A As an econom st, yes, but in ternms of a
science of it, no experti se.
Q In Paragraph 24 you discuss the assinilative 04: 33PM
capacity of land in the IRWfor nutrients?
A Yes.
Q What scientific expertise do you have in that
area?
A I'"'mnot a scientist, but | have, as |'ve 04: 33PM
menti oned, studied the novenent of plant nutrients
extensively, especially early on in ny career.
Q Have you studied it in the | R\
A No
Q In Paragraph 24 of your affidavit you nention 04: 33PM
that the discussion of nitrogen and phosphorus cane
to -- | think your |anguage was sonethi ng al ong
these lines, cane to the forefront of econom c and
scientific dialogue in the 1970's, and in response
to some questions about that, | believe you nade 04: 34PM
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reference to your participation in a Rockefeller
grant study and another study that you were not a
part of, one of which studi ed phosphorus and one of
whi ch studied nitrogen; is that a fair sunmary of
what you stated?

A Most of it. The phosphorus issue with regard
to poultry litter and waste cane to the forefront in
the late '80's or early '90's and not in the '70's.
Q Ckay, and when you state the forefront of
econom ¢ and scientific dialogue, I"'mstating this
with all due respect, the fact that there were a
coupl e of studies going on in the '70's about
nitrogen, I"'mnot -- that to ne doesn't necessarily
nmean that it was at the forefront or was a hot
button topic. So | want to know what you nmeant when
you stated the forefront of econom c and scientific
di al ogue.

A Deal i ng wi th confined ani mal production.

Q So specifically --

A Certainly a lot of articles have been witten
in resource and agricultural economcs dealing with
t hese i ssues.

Q But were they witten in the 1970's? That's
nmy question, is what was being published in the

1970's about this topic that nakes you concl ude that

04: 34PM

04: 35PM

04: 35PM

04: 35PM

04: 35PM
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it was forefront of economic and scientific dial ogue
in the 1970' s?

A It was just a topic of -- a major topic of

di scussion and research, scientific research
econom ¢ research, continuing on and off to the
present.

Q What ot her studies besides the two Rockefeller
studies in 1972 are you aware of with regard to

ni trogen and confined ani mal operations in the

1970' s?

A There have been nunerous projects at |and
grant universities.

Q In the '70's, though, is what we're talking
about right now.

A '70's, '80's, '90's, 2000's.

Q Are any of those materials materials that you
reviewed in preparation of the affidavit or that you
pr oduced?

A There may be sone here but |'ve produced
everything | have.

Q Ckay. So to the extent that if there's not
anything fromthe 1970's in there, then you're just
-- when you nake that statement, is that your nmenory
of things?

A That is nmy professional menory.

04: 36PM

04: 36PM

04: 36PM

04: 36PM

04: 36PM
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Q Ckay. Wich is the same as your regul ar
nmenory?

A Ckay, yeah.

Q Ckay. Wth respect to litter transport, were
you aware that George's had in fact been
transporting litter out of the IRWfor severa

years?

A | had heard that sone was being transported
out but | have not seen what you m ght say hard
nunbers on how much each integrator was transporting
out .

Q So you haven't seen any cost nunbers

associ ated with what the actual cost in the IRWis
for transporting litter that George's has
experienced at |east?

A Not Ceorge's, no, | have not.

Q Ckay. Have you seen any ot her actual nunbers?
I know you referenced the Tabler or Tabbler and
Berry information. | don't know what that was based
on, but I'mtalking about nunbers of people who are
actually out there hauling litter

A The only possibility I can think of is there's
sone nunbers in one of the documents about the

Ckl ahorma litter market that show cost of hauling,

and | don't know if those are budgeted or actual

04: 37PM

04: 37PM

04: 37PM

04: 37PM

04: 38PM
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but there are sone nunbers that |'ve seen from

Ckl ahoma.

Q D d you anal yze any cost of living informtion

local to the IRWas part of reaching any of your
concl usi ons?

A Cost of living would not be rel evant, except
t hrough the wage rate that woul d be paid, and

menti oned sonme ol der information | have on county
speci fic wage rates in Ckl ahona.

Q Ckay. Do you know whet her the nunber of
poultry farms in the | RWhas gone up or down over
the last, say, 30 years going back to the 1970' s?
A USDA has put together county nmaps for the
whol e United States show ng nitrogen, phosphorus and
| think potassiumdown to the county level relative
to excess capacity -- | mean relative to available
| and and assinilative capacity and so forth, and

t hi nk one of those goes back to '49, and the trend
over tine has been upward, which suggests that the
trend in poultry production in the watershed has
been goi ng up.

Q Well, you're tying nutrients to poultry
production, which | don't believe you have |aid any
ki nd of foundation for expertise in that area, but

| eaving that aside, |'mjust asking you what you

04: 38PM

04: 39PM

04: 39PM

04: 39PM

04: 40PM
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know about poultry production, |eaving aside your
opi ni ons about nutrient |evels.
A As far as | know, it has increased.
Q Ckay. So would that indicate that the dermand
for poultry farns was going up in the | RWduring 04: 40PM
that time frame?
A It would indicate that the integrators deci ded
to locate nore poultry farns there.
Q Does that nmean they needed nore poultry farms
there or at least they thought they did? 04: 40PM
A You used the word demand.
Q Wbul d there be a business reason to add
addi tional farmcapacity under contract if --
A To me that's their own transportation cost.
They want them as concentrated as can be. 04: 40PM
Q I"mnot tal king about proximty, Doctor. |'m
tal ki ng about nunbers right now | know you want to
answer questions that you want ne to ask. | just
want you to answer questions |'mactually asking.

MR RIGES: ohject to the form 04: 41PM
Q | asked you --
A Let me answer it this way.
Q Ckay.
A Perfect capita consunption of poultry products
has trended upwards, a really strong trend in the 04: 41PM
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1 '"70's and '80's, and the trend kind of leveling off
2 per capita, U S. population increasing, therefore,
3 in a sense an increased aggregate demand for poultry
4 and poul try products.
5 Q So using the 1970's as our tinme frame, just 04: 41PM
6 goi ng of f your affidavit about when sonme of these
7 i ssues were being discussed, using the 1970's, over
8 the last 30 years, are you saying that the denmand
9 for poultry products has gone up over the last 30
10 years or at least it did for some period of tine 04: 41PM
11 until it flattened off?
12 A Nationally per capita has kind of flattened
13 of f but population is still growi ng, so national
14 demand continues to generally increase.
15 Q And woul d that nmean that the integrators need 04: 42PM
16 capacity to grow those chickens?
17 A Yes.
18 Q Is that not a favorable free market situation
19 as far as growers are concerned when there are
20 integrators that all need additional capacity? 04: 42PM
21 A May be.
22 Q Do you have any information that indicates
23 that the integrators, for exanple, the defendants in
24 this lawsuit, are anything other than conpetitors?
25 A At what |evel; what nmarket |evel? 04: 42PM
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Q At selling chickens on the market?
A No
Q So they're also -- if they're in a conpetitive
situation, aren't they also then -- if they're in a
conpetitive situation, and they're all needing 04: 43PM
growers, aren't they, in a conpetitive situation for
growers as well?
A Not necessarily.
Q Expl ai n.
A As |'ve explained, the integrator decides 04: 43PM
where the growers will be |located, whether to start
a new conplex or to expand one. It's fully
controlled by the integrator.
Q That wasn't ny question. M/ question was, in
a free market situation, which you ve testified you 04: 43PM
want to see, if the demand for chicken neat is going
up anongst a group of conpetitors and they all need
capacity, isn't that a favorable situation for the
growers?
A | have testified that the phrase free narket 04: 43PM
has many di fferent nmeani ngs. Just because firns are
conpetitors at an output level, whol esale |evel,
what ever you want to call it, does not necessarily
translate into them being conpetitors for grower
servi ces. 04: 44PM
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Q But | think you already said they were; they
needed nore capacity?
A W're talking in the aggregate.
Q Ckay. | understand you don't want to answer
t he questi ons. 04: 44PM
MR RIGES: ohject to the form | don't
think it is a question.
Q Do you know of anything that prevents growers
from groupi ng together for any purpose that they
m ght want to? 04: 44PM
A To form associ ati ons?
Q However you want to define it.
A Over the years there's been a lot of fear in
the grower comunity and sone efforts to organize
growers that have not worked out. 04: 45PM
Q In the Illinois River watershed?
A I"mnot aware of any efforts to organize in
the Illinois R ver watershed.
Q Have you tal ked to any growers in the Illinois
Ri ver watershed that expressed that they were afraid 04: 45PM
to group together or associate for some purpose?
A As | stated, |'ve not talked to any growers in
t he wat er shed.
Q Do you know whether there is in fact currently
any type of association of poultry growers in the 04: 45PM
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IIlinois R ver watershed?
A I'mnot aware of any specific ones.
Q Do you know whether growers in the Illinois
Ri ver watershed can change conpanies if they
perceive that one conpany is paying nore
conpetitively than another?
A | have mentioned that there's no publicly
avai |l abl e data on growers switching integrators
and --
Q That wasn't exactly ny question, though. M
guestion was, is there anything that prevents them
fromdoing that that you' re aware of in the | R\
A There often nationally is a hurdle, a
switching barrier that comes about because the
integrator they switched to often requires expensive
upgrades of a house or equi prent before they're
allowed to switch.
Q Do you have any information that any of the
growers in the IRWare so limted?
A | do not.

MR GRAVES: That's all | have.

DI RECT EXAM NATI ON

BY MR HI XON
Q Dr. Taylor, nmy name is Philip Hi xon. |

represent Peterson Farnms in this matter. |'m going

04: 45PM

04: 46PM

04: 46PM

04: 46PM

04: 47PM
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to be skipping around. Most of what | was going to
ask | think has been asked. So it should rmake this
alittle nore pleasant. First of all, M. Gaves
mentioned a nunber of docunents from George's and
asked you if you had reviewed those in preparing
your opinions in the affidavit, and | believe that
you'd said no, with the exception of a contract?

A Yes.

Q Is the same true for Peterson Farns; have you
revi ewed anythi ng except contracts?

A And | think one of the depositions | read was
from Peterson Farns enpl oyee

Q Was that Kirk Houchins?

A Yes.

Q Ckay. |Is M. Houchins' deposition sonething
you relied on in formul ating your opinions for the
affidavit?

A | can't recall relying on any specific thing
init.

Q Let's go back to Paragraph 25 of your
affidavit. |'mhaving some difficulty understandi ng
exactly what your opinion is, and hopefully you can
explain it in a way | can understand it. First of
all, what's your understandi ng of what the purpose

of the State's notion for prelimnary injunction is?

04: 48PM

04: 48PM

04: 48PM

04: 49PM

04: 49PM
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A It's ny understanding that it is to stop the
application of litter to land within the watershed,
and it is for the bacteria and health reasons.
Q Ckay. |If you go to the calculations that you
made on Exhibit 3 that M. Elrod went through wth 04: 49PM
you, do those calculations take into consideration
these alleged health risks?
A No. This is sinply a very sinple prelimnary
calculation on what it costs to get it out of the
wat er shed. 04: 50PM
Q Ckay, and that's ny next question. |f you
take it out of the watershed and you transport it
this 100 niles, what happens to it?
A | have not anal yzed that.
Q Ckay. So we're transporting what's been 04: 50PM
all eged to be a dangerous substance out of the
wat er shed?
A Uh- huh.
Q And transporting it 100 miles but we don't
know what happens to it? 04: 50PM
A Correct.
Q I'"mhaving difficulty understandi ng what the
rel evance of your affidavit is then to this notion
for Pl if you' re not addressing those alleged health
risks. 04: 50PM
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MR RIGES: hject to the form
A It is sinply one conponent of it, the cost of
hauling it out, nothing nore.
Q Ckay, but it doesn't take into consideration
those health risks? 04: 51PM
A It does not. It's not a full-bl own danage
assessnent by any neans.
Q Ckay. This proper economn ¢ accounting concept
that you discussed earlier with regard to grower
returns, would that concept, this proper econonic 04: 51PM
accounting, apply to the opinion that you're naking
i n Paragraph 25 of your affidavit?
A Thi s Paragraph 25, again, it just |ooks at the
cost of transporting. | was not asked to do a
conpl ete benefit evaluation. That is a nmuch bigger 04: 51PM
activity that | may or nmay not be asked to do after
this -- after this hearing.
Q Ckay. | appreciate that answer, but the
guestion | asked was a yes or no question
A Ckay. 04: 52PM
Q Does the concept of proper econom ¢ accounting
apply to the opinion that you've given in Paragraph
25?
A Wien | was referring to proper econonic
accounting in the context of growers, that dealt 04: 52PM
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with a long tine horizon and a ot of factors. Wen
you go over to health issues, pollution issues,
slightly different concepts are involved, but proper
econom ¢ accounting should apply there. M
accounting here is inconplete because | only | ooked
at one aspect of it.

Q Ckay. So in short, proper econonic accounting
does apply but that's not --

A | only |l ooked at one slice of it.

Q Ckay. |If you were to conduct a proper
econom ¢ accounting of the opinion you did in

Par agraph 25, what additional factors would that

i ncl ude?

A Well, one would be the external cost, economc
jargon, but the external cost of too much litter and
waste being applied in the Illinois River watershed.
It would involve |ooking at alternative uses outside
the watershed for litter, such as burning. It would
i nvol ve | ooking at | ower phosphorus diets as a way
of reduci ng phosphorus. Now, that is the nore
general problemand not the health issue. It would
involve -- well, looking at a range of alternative
ways of dealing with the problem It would involve
| ooking at where this excess litter and waste night

be applied and be applied safely.

04: 52PM

04: 52PM

04: 53PM

04: 53PM

04: 54PM
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Q Ckay. Let's -- those list the factors that
you've just tal ked about. Most, if not all, of

t hose are covered in docunents that you' ve produced
in these two boxes. You |ooked at those factors?
A | considered sone of those factors, but | did
not personally do -- attenpt any kind of conplete
econom ¢ anal ysi s.

Q Ckay.

A | was not asked to.

Q What were you asked to do, and | know you' ve
tal ked about --

A Uh- huh.

Q -- describing the industry.

A Basically to describe the industry and then
just take a prelimnary |ook at the cost of hauling
it out as |I've done.

Q Ckay, and the cost that you have there, the
cost of hauling it out, is that the true cost of
hauling it out?

A | have nmentioned that this is not a conplete
econom ¢ analysis. Ckay? So in a sense it is not
necessarily the total cost of hauling it out and
maki ng use, safe use of it in other areas. This
just looks at the cost of hauling and not at cost

and/ or benefits of using it in another area.

04: 54PM

04: 54PM

04: 55PM

04: 55PM

04: 55PM
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Q Ckay. Wuld part -- if you had -- | ooking at
a conplete picture and that opinion was a conpl ete
proper econom c accounting, would part of that
anal ysis be looking at the inpact that the State's
proposed i njunction woul d have on poultry grower 04: 56PM
operations?
A And on integrators and on consuners.
Q Ckay. So it would include all of those?
A It would be the full econom c accounting at
t he aggregate |evel, yes. 04: 56PM
Q Ckay. One other issue that |'mhaving with
this opinion in 25, if ny understanding is -- the
cost is just the cost of removing litter from one
wat er shed?
A Ri ght . 04: 56PM
Q Does that include Gkl ahona and Arkansas
portions of the watershed or is that just Cklahoma?
A It's just again a sinple type of calculation
That's what Tabler and Berry did. It's not a
full-blown transportati on econonics nodel where you 04: 57PM
woul d ook at where in the watershed it's generated,
Ckl ahoma or Arkansas, or the part of the watershed
and which would be the optimal place to transport
that to.
Q Ckay. Maybe nmy question wasn't clear. The 04: 57PM
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3,600 houses that you now understand is an
over st at ed nunber --
A Ri ght.
Q -- where are those 36 (sic) houses; are those
houses only in Cklahoma or are they in Cklahoma and 04: 57PM
Arkansas?
A They' re in Okl ahona and Arkansas, but a
majority of themare in Arkansas.
Q Ckay. That was ny --
A | think somewhere here is a map showi ng dots 04: 57PM
for all of the 3,600 houses.
Q Ckay. Anot her question on this calcul ation.
A Uh- huh.
Q W're taking this cost fromthis one mllion
acre watershed in Ckl ahoma and Arkansas and we're 04: 57PM
spreadi ng that cost across the entire nation, that's
your opinion in Paragraph 25, to reach this one or
two cents a person?
A That -- yes.
Q What -- explain to ne the mechanism How can 04: 58PM
the attorney general of Cklahoma nmake you in Al abana
pay one or two cents a year nore for chicken?
Explain to ne that nechani sm

MR RIGES: onject to the form
A The attorney general would not be making this. 04: 58PM
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If this cost was borne by integrators, then econonic
theory indicates that that woul d be passed on to
final consunmers, but this cost wouldn't be passed on
for every single production conplex or watershed but
only the Illinois River watershed. So this takes
that cost and diffuses it out, and that is generally
the way a market works.

Q But |' m asking how that happens because here's
nmy conceptual problem This lawsuit, you've got the
poul try conpani es represented in this room

A Uh- huh, yes.

Q Sone of themsell nationally, sonme of themare
regi onal conpani es, and then you've got -- there was
one document in the docunents you produced that

i sted conmpani es who produce broilers in the United
St at es.

A Yes.

Q And it's only a small portion of those
conpani es that have been named in this |awsuit.

A Uh- huh.

Q So |' m aski ng how, how does the attorney
general spread the cost of renoving litter fromthe
IIlinois R ver watershed to those conpani es that
have not been naned in this |awsuit?

MR RIGES: oject to the form

04: 58PM

04: 59PM

04: 59PM

04: 59PM

04: 59PM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 217 of 250

© 00 N oo o b~ w N P

N RN NN NN RBR R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

217

A Again, the attorney general is not doing it.
The reasoning here is just through a market. |f
feed costs go up, that would be transferred through
the market, part or all of it, to final consuners,
and this is the sane concept that if there is an

i ncrease in cost due to handling, changing the way
litter and waste is handl ed here, then that woul d be
transferred to consuners and it woul d be diffused

t hr oughout .

Q Ckay, but 1'masking howit's diffused.

A Thr ough supply and demand.

Q If there are other poultry conpanies out there
not incurring this additional cost, howis it being
di ffused through the narket; howis what is
happeni ng i n Ckl ahoma and Arkansas affecting a

poul try conpany in Georgia or Al abama?

A Thr ough aggregat e econoni ¢ adj ust nents.

Q Ckay. I'mstill not following. Can you
enlighten ne any nore than what you have?

A The basic argunent is just through forces of
supply and demand. |If supply shifts upward, which
it would with higher costs, then in the downstream
mar ket, that would through the supply and demand
lead to a higher price on average that would be

di ffused over all consumners

05: 00PM

05: 00PM

05: 00PM
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05: 01PM
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Q It's been years since |'ve taken any economi cs

course, but if I"'min the nmarket and |'m buyi ng

chi cken, am | going to buy chicken from Purdue who
is not subject to this cost or am| going to buy

chi cken from Tyson who is paying this cost? [|I'm
probably going to buy fromPurdue, and I'mtrying to
understand how the cost that Tyson is incurring is
bei ng shifted to Purdue.

A Thr ough aggregate econonic adjustnments. |f
Tyson pays a higher cost than follow ng standard
econom ¢ logic, there would be somewhat of a
reduction in the quantity they make avail able on the
mar ket and that reduction in aggregate quantity
would Iead to a higher price for consuners.

Q Ckay. I'mstarting to follow you there.

Ckay. So if you were to conduct this proper
econom ¢ accounting, part of that would be the

i mpact on these defendants' production?

A Yes.

Q And ny understandi ng of what you just said is
their production woul d decrease?

A Sorrewhat .

Q Somrewhat ?

A Whi ch woul d decrease aggregate production and

with slightly Iess broiler products or poultry

05: 01PM

05: 02PM
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products being placed on the market, that woul d nean
a slightly higher price for those products, and
that's what 1've tried to conpute here, that it's
very snmall in the aggregate, averaged over al
consuners.
Q Ckay, but that's assunming that these other
conpani es that are out here that aren't subject to
this lawsuit have the capacity to increase supply;
is that correct?
A They woul d increase the quantity supplied
sonewhat because of a slightly higher price but then
the net effect is | ess being placed on the market in
t he aggregate.
Q Ckay. | think we need to change tapes.

VI DEOGRAPHER: W are now off the Record.
The tine is 5:03 p.m

(Following a short recess at 5:03 p.m,

proceedi ngs continued on the Record at 5:11 p.m)

VI DEOGRAPHER: W are back on the Record.
The tine is 5:10 p.m
Q Ckay. We're back on the Record. A couple
nore questions related to this opinion in Paragraph
25.
A Ckay.

Q I think we left off the cost of renoving

05: 03PM

05: 03PM

05: 03PM
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litter fromthe Illinois River watershed would cause
production in the Illinois River watershed to drop;
is that correct?
A It may.
Q It may? 05: 11PM
A Short term since nutrient |levels are so high,
it would be very small, if at all. Long termit
m ght start goi ng down.
Q Ckay. |If production drops in the watershed,
who is ultimately going to pay for that? Wat |I'm 05: 11PM
getting at --
A Production of what in the watershed?
Q Broil ers.
A Production of broilers decreases in the
wat er shed? 05: 12PM
Q Uh- huh.
A What this shows is consumers woul d.
Q Consuners woul d pay another one or two cents?
A Ri ght.
Q Ckay. What happens to those 2,000 to 2,500 05: 12PM
poultry houses in the Illinois River watershed? |
think you' ve testified earlier that growers are --
could stand to nake nore off their investnment in
these fixed assets?
A Ri ght . 05: 12PM
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Q What happens to their investnent in these
fixed assets if production in the Illinois R ver
wat er shed anong t he def endants drops?

A That depends on whet her the integrators change
the base pay in the contracts.

Q Ckay. Well, let's assune the integrator bunps
up the base pay in the contract to conpensate them
for that.

A Uh- huh.

Q What does that do to the integrators vis-a-vis
Purdue and t hese other people that are out there

that aren't subject to the lawsuit?

A Through their econom c adjustnents, they would
bear -- they would get the benefit of very slightly
hi gher whol esal e prices for poultry and, you know,
woul d have sone higher costs, too, and | haven't
netted any of that out, and the net actually depends
on how t hey change base pay and how much production
changes and so forth.

Q Ckay. |Is your opinion in Paragraph 25, is
that taking into account potential internationa
sources of poultry? Say, | don't want to buy from
Tyson or Peterson or sonebody in Georgia; | want to
buy nmy chickens fromBrazil.

A That ki nd of analysis can be done, but the

05: 12PM

05: 13PM

05: 13PM
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nunbers 1'mtal ki ng about here are not going to
shift supply fromthe United States to us inporting
all of the poultry products. There could be sone
very snmall margi nal adjustnments, but with the kind
of cost we have here, that's not going to 05: 14PM
dramatically shift production
Q So you don't think that's a factor, other
cheaper sources of poultry in the market?
A It's a consideration but it's a smal
consi derati on. 05: 14PM
Q Ckay. Wuld it be part of this proper
econom ¢ accounting if you had perforned a ful
econom ¢ accounting of these issues?
A Certainly sone consideration of inports and
exports woul d be warranted. 05: 14PM
Q Ckay. These increases in prices that you are
tal ki ng about, are these -- and | know you can't
give me it will happen in a week, it will happen in
a year, but what kind of time frame are we | ooki ng
at for these increased costs? 05: 14PM
A | haven't carefully analyzed that, but there
are some dynamics, price dynanics, and nost of those
dynam cs work thenselves out like in a two or
t hree-year period for poultry because of the rapid
production cycle. You go cattle, the real Iong 05: 15PM
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bi ol ogi cal cycle, it's a different natter

Q Ckay, and have you taken into account if one
of these defendants has sone long-termcontract with
a buyer, say, Peterson sells to Conpany X and that's
a five-year contract. How does that play into the
nunbers that you' ve put here?

A It depends on the price obviously that's in
the contract and whether that woul d be adjusted and
al so depends on the total production, the size of
that contract, but if those contracts exist, you
know, if | have details on the kind of sales
contracts they have, that can be brought into
econom ¢ anal ysi s.

Q Ckay. Back to this inport --

A And the short-termversus |ong-term anal ysis.
Q Back to this inport-export idea that was a

m nor factor. Peterson Farns, the chickens that it
sells, sonme of those leave this country?

A O parts of them do.

Q O parts of them do, okay. Under the scenario
here that you have in Paragraph 25, have you taken
into consideration those issues; if that chicken is
goi ng wherever it's going and that other country can
buy from sonmebody next door that's not incurring

this cost, what inpact does that have?

05: 15PM
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A Al of that can be brought into an eval uati on,
but with the small nunbers we're tal ki ng about here,
the net effect would still come down to
approximately what this shows. |If you considered

all of those details and inports and exports and all
of that --

Q Go ahead.

A -- well, just the net effect would cone out
close to this.

Q Wel |, ny understanding, the small nunbers that
you're tal king about is an inconplete anal ysis, and
we' ve tal ked about nunerous other factors that woul d
be relevant to a conpl ete economni c anal ysi s.

A Yes.

Q Is it your testinony that if you were to
performthat conplete econonic analysis, these
nunbers woul d renain the sane?

A Since | haven't analyzed that, | would just be
specul ating, and | don't want to specul ate on that.
|'"msaying that for what |'ve | ooked at here,
adnmittedly a partial analysis, that if we took this
cost effect and then | ooked at a whole very large
system of supply and demand equations, inport-export
equations and all of that and get a net effect, it's

not going to be nuch different than the one | have
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1 here with a sinple calcul ation.
2 Q Ckay. Wen you say it's not going to be nmuch
3 different, that's on a national scale?
4 A On a national scale, right.
5 Q Ckay, and your opinion is it wouldn't change 05: 18PM
6 even if you take into consideration these other
7 conpani es out there who are not incurring this cost?
8 A Wbul d not change appreci ably.
9 Q Ckay. The calculation that you have in
10 Paragraph 25, it assunmes that the litter that's 05: 18PM
11 bei ng renoved fromthe Illinois River watershed is
12 being baled to be renoved; is that correct?
13 A It does not.
14 Q It does not assune that it's being bal ed?
15| A Ri ght . 05: 19PM
16 Q Maybe | m sunderstood your testinony earlier
17 It was ny understanding that you testified that you
18 assune that it was being baled and that woul d al |l ow
19 back- haul .
20 A There are two assunptions nmade in these hand 05: 19PM
21 calculations. One is that only half of it is hauled
22 out. The other one is that there's a back-haul that
23 reduces the cost of hauling it by half, and the
24 nunbers | have in Paragraph 25 woul d apply under
25 ei ther one of those assunptions, which | admttedly 05: 19PM
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did not state clearly in Paragraph 25.

Q | believe your testinony earlier was you began
billing work to the State in this past sunmer?

A | think it was sonetime in August, early
August .

Q Was that work in preparation for this PI'?

A Alot of it was just the general information.

| didn't have a very specific assignnment then but
just what the litigation involved in a free hand to
start researching it and digging up any infornation

| mght need.

Q Do you recall when you were asked to formul ate
the opinions that are in your affidavit that were
attached to the nmotion for PI?

A Not precisely. | keep a record of ny hours in
a very brief statenent of what | was doing and that
mght indicate. 1'd just have to go back and | ook
but it was just partway through the process, not
early on.

Q Ckay. Do you have -- | won't hold you to a
date but generally between August and obvi ously
Novenber 19t h?

A | don't recall exactly. M nother was
hospitalized in Cklahoma Cty, and sone of this

did sitting in a hospital roomon a conputer, and

05: 20PM

05: 20PM
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05: 21PM

d119f232-c50d-4al18-aaae-5428a750b9b6



Case 4:05-cv-00329-GKF-PJC  Document 2078-2 Filed in USDC ND/OK on 05/18/2009 Page 227 of 250

© 00 N oo o b~ w N P

N RN NN NN RBR R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

227

seens like it was sonmetinme in the real late
Septenber to early Cctober period when they gave ne
the specific request for an injunctive relief.

So approxi mately Septenber tine franme?

Cct ober, sonewher e.

Sonewhere in there?

Uh- huh.

O » O » O

Do you know how -- approxi mately how many of

t he hundred hours that you billed was spent

conpiling this docunent?

A | could go back and tell, but |I would guess
sonething Iike 80 hours. A lot of ny tine was spent
researching and getting all of that literature

that's in the boxes and on the CD

Q Ckay. Apart fromthe calculations that are on
Exhibit 3, did you performany original analysis?

It just appears going through the affidavit, that
many of the opinions in here were opinions that were
in the docunments that you produced to us.

A I went through and as | nentioned, | scanned a
ot of contracts to nake sure that the tournanent
systemof pay in the Illinois R ver watershed
generally was the sane as at a national |evel.

Q | believe earlier you testified regarding the

average size operation in the Illinois River

05: 22PM

05: 22PM

05: 22PM

05: 22PM

05: 23PM
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wat ershed is three or four houses, and you got that
information fromplaintiff's counsel. Do you recal

t hat ?

A Yes.

Q Is there any other information that you got --
received fromplaintiff's counsel that you relied on
in formulating the opinions in your affidavit?

A I've given you everything that | have pulled

t oget her.

Q Ckay. On this balance of power idea that

you' ve di scussed several tinmes today, would that

i nclude allowing a grower to negoti ate whether he or
she wanted the litter produced on his farnf

A If he or she wanted the litter produced on the
farm that's just going to happen. Mybe | didn't
under st and your question

Q Wel |, okay. The existing contracts, the
litter belongs to the growers.

A Ckay, but if the grower raises birds, then the
litter is produced on the farm

Q Ri ght .

A Li ke | say, maybe | m sunderstood your

guesti on.

Q It was a bad question. W'IlIl nove on. |It's

getting late. Let's go back to Paragraph 25. W

05: 23PM
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05: 24PM
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haven't beaten that horse to death. Did the nunbers
in Paragraph 25, did they take into account creating
a market for this one-half of the IRWIlitter that
you're renoving 100 nil es?
A Not hi ng for creating a market. 05: 26PM
Q Ckay. Wuld there be additional costs
associated with creating a market for litter outside
the Illinois River watershed?
A Well, there could be additional costs. There
could al so be additional rewards dependi ng on how 05: 26PM
successful they are in creating the market.
Q Ckay. That's sonething that you haven't taken
i nto account in Paragraph 25?
A Correct.
Q Ckay. Do the nunmbers in Paragraph 25 take 05: 26PM
into consideration transportati on and when | ask
that question, that's probably not a conplete
guestion. Wen |I'msaying transportation, adequate
transportation to renove that anount of litter from
the Illinois River watershed? 05: 27PM
A Yes.
Q Ckay. So --
A That's ny understandi ng of the Tabler and
Berry nunbers.
Q Ckay. That they assune that there's adequate 05: 27PM
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transportation?
A Infrastructure or it would devel op
Q Ckay. O it woul d devel op?
A Uh- huh.
Q And over what period would it devel op, if not 05: 27PM
exi sting?
A | haven't analyzed it, but | would expect it
to develop quickly if they had to haul it all out.
Q Ckay. So is that nunber or is it not in
Par agraph 25? 05: 27PM
A In the economic jargon, this is an average
cost, and it's the sane for hauling one load as it
woul d be for however many | oads necessary to get it
all out of the watershed.
Q Ckay. So it's assuming the capacity is there 05: 28PM
whet her the capacity is --
A O it will be there.
Q O it will be there, okay.
A At this price.
Q Ckay. The nunbers do take into consideration 05: 28PM
t hi s back-haul issue that we discussed earlier?
A O hauling only half of it out.
Q O only hauling half of it?
A Ri ght .
Q As part of this back-haul portion, do the 05: 28PM
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nunbers take into consideration cleaning of the
trailers, the trucks?
A Fromwhat | have read about the baling and the
back- haul , because it's baled, then the cl eaning of
the truck woul d be unnecessary or pretty easy. 05: 28PM
Q Ckay.
A O herwi se, they couldn't do the back- haul
Q Ckay. | don't know whether we've tal ked about
the baling process except in passing. Can you
descri be what this baling process is? 05: 29PM
A | have not seen it.
Q You haven't seen it?
A No
Q Ckay. Do you know whether litter is conposted
before it's back haul ed, whether it's just taken 05: 29PM
fromthe house and taken to a baling facility?
A Fromthe watershed, | would expect to find
sone conposting and -- but npst of the bulk haul is
probably just basic litter waste matter
Unconposted, 'l put it that way. 05: 29PM
Q Ckay. Do you know whether the alleged health
effects that the State contends in their Pl, is it
the sane for conposted litter as it is for
unconposted litter?
A I'mnot a scientist or nedical doctor, so | 05: 29PM
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don't know.

Q Ckay. |Is that something that's taken into
account in Paragraph 25?

A No, but it's something that could be taken
into account in the conplete econom ¢ anal ysis that
we tal ked about .

Q Ckay. How did -- where did the 100-mle
hauling Iimt cone fronf

A It canme from Tabler and Berry. | have no idea
how they came up with that. Because of that in the
f oot note down here, | said that that nunber coul d be
scal ed up or down depending on how far it needed to
be haul ed.

Q Ckay. You may have answered this with that
answer, but you're not assuming that -- well, okay.
For exanple, Tulsa is a hundred mles from sone
portion of the Illinois River watershed.

A Ckay.

Q Litter fromthat farmcomng to Tulsa, did you
take that into consideration within this hundred
mle radius of the watershed where fromthe point of
production, where it could be used?

A No, and as | nentioned earlier, | did not
consi der any big trans shi pnment nodel on where it

woul d go and where you would get it and all of that.

05: 30PM
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Q Ckay. Wuld -- okay. Could those factors
af fect the costs that you' ve assigned for
transportation?
A Yes.
Q Ckay. 05: 31PM
A In terns of average miles haul ed.
Q Ckay, and that could be both up and down or
down?
A Ri ght.
Q Assuming the litter is hauled out in bales and 05: 31PM
there's a back-haul, what is your assunption that
t he back-haul woul d be?
A | didn't nmake an assunption. | just picked
this up fromthe University of Arkansas study where
t hey consi dered that. 05: 32PM
Q Ckay. If litter was bal ed, what kind of
trailer would it be transported on; would it be a
flatbed or is it stuck in a --
A | don't know. Presumably they considered
t hat . 05: 32PM
Q Ckay. That would be in the underlying study
t hen?
A Ri ght .
MR HXON | think that's all | have
DI RECT EXAM NATI ON
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BY MR SANDERS
Q Dr. Taylor, nmy nanme is Bob Sanders and
represent the Cal - Mai ne defendants, and there's not
much left for me to ask but I want to ask you
sonet hi ng. 05: 33PM
A Ckay.
Q | understand you to say that you did not
intend to nake any different cal cul ations before the
prelimnary injunction hearing?
A | do not intend to and haven't been asked to. 05: 33PM
Q Ckay. So --
A | think it would be appropriate to correct for
t he nunber of houses, but | haven't been
specifically asked to provide a docunment making that
correction. 05: 33PM
Q Al right, and if you' re not going to nake any
different cal cul ati ons between now and the tine of
the prelimnary injunction hearing, | suppose you're
not going to have any additional or different
opi nions than the ones that you' ve expressed here 05: 33PM
today; is that correct?
A Correct, as far as | know.
Q Al right. Paragraph 25 of your affidavit,
you said that the purpose was to show that the costs
for hauling litter out of the |RWwould not be a 05: 33PM
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1 huge deal at the national level. Do you renenber
2 sayi ng that?
3 A In connection with the second sentence of that
4 par agr aph, yes, on the cost to consuners, if the
5 cost was transferred to consuners. 05: 34PM
6 Q Wiy did you delve into the cost to consumers?
7 A Maybe it's -- bread and butter over the years
8 has been an aggregate econonetric simulation nodel
9 of nmost of the agricultural sector, and with that, |
10 conpute price effects and quantity effects and farm 05: 34PM
11 i ncome effects and consuner effects, so it's kind of
12 ny MOto --
13 Q Well, did the plaintiff |awers ask you to run
14 sonme cal culation to see what the effects on
15 consuners woul d be? 05: 34PM
16 A Not specifically.
17 Q Ckay, and why did you |l ook at effects on
18 consuners at a national |evel?
19 A Get into some economic jargon. W have --
20 thi nk of regional prices for processed whol e chicken 05: 35PM
21 or chicken products, and all of those prices tend to
22 nove together. 1In econonic jargon they tal ked about
23 t he phrases co-integrated and because of that, if
24 you have an effect in one area like this, then with
25 all of the aggregate adjustnments, that tends to be 05: 35PM
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spread out because those prices are co-integrated.

Q Well, is it spread out perfectly; is the price

of chicken the same in Vernont as it is in |daho?

A The -- well, | don't have specific

i nformation, but | would guess that, no, it is not
the sane, but they nove together like this. One can
be above another, and that neans that they're
co-integrative and nove together. It doesn't mean
they're at the sane average | evel.

Q So the price for consunmers in the Illinois

Ri ver watershed could be higher than the price for
consuners in Vernont or ldaho; is that correct?

A It could be, but this additional effect woul d
be di ssipated and so woul d t hese novenents. The
noverrent woul d be ever so slightly higher in al

r egi ons.

Q How do you know that the effects would be

di ssi pat ed?

A Because of studies showi ng that regi ona
markets for poultry products are co-integrated

and --

Q Well, if the prices eventually are dissipated,
woul dn't all prices nationally eventually be the
same?

A | don't nean dissipated in the sense of

05: 36PM
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averagi ng back to zero. | nean dissipated in the
sense of being spread out nationally.
Q | understand, and if that's the point,
mean -- that's what | thought you neant, but if
geographi c differences eventual |y dissipate, why do 05: 37PM
you not have uniformprices fromone end of the
country to another?
A Cenerally it's because of transportation and
ot her cost differences, one region conpared to
another, and that's why the price can be a | ot 05: 37PM
higher let's say in Oegon than it would be in
Tul sa, but they tend -- when prices nove accordi ng
to all kinds of demand and supply shocks, and they
tend to nove toget her
Q Ckay, but they don't nove together all the 05: 37PM
time, do they?
A Not | ock step but --
Q And prices could be higher in the Illinois
Ri ver watershed area because of the -- if the
plaintiff is successful inits notion for 05: 37PM
prelimnary injunction; isn't that correct?
A If all of the poultry products are sold in
this area, then, yes, there mght be an effect |ike
that, but that's assuming that they're all sold
right here. 05: 38PM
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Q And assuming -- well, to the extent that the
| ocal consunption of poultry products cones from

| ocal production, largely fromlocal production
then there mght very well be a difference in price
inthis local area; isn't that correct?

A VWell, there could be, but a | ot of these
products are -- you know, the chicken is cut up and
legs go to other parts of the world and breasts
consured here and --

Q It could be you just don't know, is that what
you' re sayi ng?

A | don't have detailed data on that.

Q Ckay. Were you asked by the plaintiff's
lawers to attenpt to assess or quantify any
potential injury to the econom es of Cklahona or
Arkansas in the event the plaintiff is successful in
its application for prelimnary injunction?

A | have not specifically been asked to | ook at
t hat .

Q So | presune you will offer no testinmony about
any potential injuries to the econom es of Cklahonma
or Arkansas in the event the plaintiff gets the
prelimnary injunction it has sought; is that
correct?

A No quantitative anal ysis.

05: 38PM

05: 38PM

05: 38PM
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Q Wel |, any qualitative analysis, any other sort

of anal ysis besides quantitative?

A At present | don't plan to.

Q Ckay, and at present you have no opi nion on
that; is that correct?

A | have an opinion in the sense that in the
past | have done studies | ooking at the economc

i mpact of the poultry industry on the state of

Al abama and on counties in Al abama ten or so years
ago. So | won't say that | don't have an opinion
about the direction or magnitude of the effect, but
it's based on the Al abama anal ysis, and none that |
have done or been asked to do here.

Q Al right, and the nunbers for the Al abama
production and the effect that Al abama production
has on the econony of Al abanma doesn't have nuch to
do with the production in the IRWand the effect in

Ckl ahoma and Arkansas, does it? | understand the

met hodol ogi es may be the sane if you were to exam ne

t hat .

A The nethodol ogy that is typically used to | ook

at a regional inpact is called an input-output

nodel , and there are couple of themcomrercially

avai | abl e, one of themfromthe government. They're

also called multiplier nodels. The multipliers for

05: 39PM
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the poultry industry are not appreciably different
for Gkl ahoma, Al abama, Arkansas, Ceorgia.

Q Does that nmean that the Al abama poultry market
is as large a percentage of the gross product of

Al abama as the Arkansas poultry industry is of the
gross product of Arkansas?

A It neans take a nultiplier. Let's assune a
multiplier of two in both areas. It doesn't nean
that you are multiplying two by the same nunber in

ot her states.

Q | gotcha.

A That nmeans that it's two in both states.

Q Al right. Ddthe plaintiff's |awer ask you
to assess or quantify any potential economc
injuries to farmers in the Illinois R ver watershed
if the plaintiff gets the prelimnary injunction it
seeks here?

A | have not been asked to do that at this tine.
Q Al right. Now, M. Hi xon asked you about
your statenent that one of the short-termor
long-termeffects of this additional cost or
potential additional cost being inposed agai nst the

i ntegrators would be that production in the Illinois
Ri ver watershed would or that the integrators would

produce |l ess product in the Illinois River
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wat er shed; is that correct?
A That's just a theoretical adjustnment that we
woul d expect.
Q Al right, and M. Hi xon al so asked you about
this, but isn't it correct that if the integrators 05: 42PM
produced | ess product, that the farners are going to
be the ones who suffer as a result of that |esser
producti on?
A Depends on what kind of contract pay
adj ustrent s are nade. 05: 43PM
Q No pay adj ustnent.
A No pay adj ustnent?
Q The attorney general hasn't asked for a
prelimnary injunction to make the integrators
adjust the pay. Presume no pay adjustnment. 05: 43PM
A Under that assunption, contract growers on
average woul d be worse off.

MR SANDERS: That's all 1've got. Thank
you, Sir.

MR RIGSS: | have a fewthen if that's 05: 43PM
ever ybody.

CROSS EXAM NATI ON

BY MR RI GGS:
Q During M. Tucker's exam nation, | believe you
referred to these boxes of docunments. W have a 05: 43PM
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coupl e of boxes. One is on the table and the other
is below, and you referred to those as docunents
that the State's | awers had provided you. |
believe that's correct. Were did all those
documents in those boxes cone fron?

A Most of the docunents in the boxes are ones
that | cane up with in ny own research, and the

el ectronic version on the CD, the studies of ag econ
done by ag economists on this issue or related

i ssues, | came up with. There are sone docunents in
there that plaintiff attorneys gave ne, the
depositions and a lot of other -- there's a detailed
map of -- showi ng poultry houses in the watershed
and sonme of that, but in terms of weight, | came up
with alnmost all of that on ny own.

Q Were you restricted in any way by State's
attorneys with respect to what kind of research you
did or gathering of information after you were told
what we wanted you to devel op opi ni ons about ?

A | was not restricted in any way.

Q Did we resolve that issue about which of those
CGoodwi n articles you relied on? There were two
separate Goodwin articles, and |I'mnot sure where we
left that.

A There are actually several Goodwi n articles,

05: 43PM
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but the one that tal ks about the back hauling is the
Too Litter Too Late and Claire --

M5. XIDIS: Do you want to refer to that by
Bat es nunber ?

MR RIGES: W'Ill go ahead and mark it so 05: 45PM
we nake sure we have a good Record on this.
A Bat es 2480 t hrough 2495.
Q Now, Dr. Taylor, | would begin briefly Iike to
direct your attention to Exhibit No. 3, which are
t hose handwitten cal cul ati ons that you've made. 05: 45PM
Again, referring to the top of the second page of
Exhibit 3 where it refers to the 3,661 houses in the
| RWwhi ch you have acknow edged - -
A That | learned -- |I'msorry.
Q | believe you acknow edged was not a correct 05: 46PM
or valid nunber of houses and that you thought the
actual nunber should have been 2,000 or 2,500
believe is your testinony. |s that a correct
statenment about it?
A That's what | understand fromyou, that there 05: 46PM
are 2,000 to 2,500 that are active.
Q What woul d be involved in correcting your
calculations if you were using that nunber as
opposed to the 3,661 nunber?
A It would sinply be to scal e back the 05: 46PM
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production in the Illinois R ver watershed, and
actually fromny cal cul ations, the nunber of houses
doesn't really matter as long as | know tota
production, live weight production in the watershed.
I can work off of that nunber and then just nake
proportional adjustnments of the costs to fina
consuners, the | ast sentence in Paragraph 25.
Q So what would the effect of that change be in
general w thout making the actual calcul ation?
A Well, in the last sentence | say it would
result in an additional cost of only one to two
penni es per year per person for all poultry
consunmed, and it would be somewhat snaller than one
to two pennies. It would just be proportionally
scal ed downward if the production, actual production
is lower than the 1.5 billion pounds | approxi nated
her e.
Q So that nunber of houses was not used by you
to cal cul ate anythi ng about the total anount of
wast e generated in the I RWannually?

MR GRAVES. bject to the formof the
guesti on.
Q O was it?
A | used that number to cal culate total

production in the Illinois River watershed relative

05: 47PM

05: 47PM

05: 47PM

05: 48PM

05: 48PM
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1 to U S total production just to get perspective on
2 the size of it.
3 Q | believe you acknow edged in response to M.
4 El rod' s questions about costs of transporting waste
5 fromthe watershed or litter fromthe watershed, 05: 48PM
6 since those are 2003 nunbers, that diesel fuel costs
7 have gone up since then. Qher than that cost, what
8 other factors would you want to ook at to nmake a
9 current calculation regarding that cost?
10 A Well, to work off of the Tabler and Berry 05: 48PM
11 nunber in 2003, | would need the current price of
12 di esel and the 2003 price and know t he diesel fue
13 cost as a conponent of the total trucking cost and
14 then make a proportional adjustnent in that.
15 Q If litter cannot be | and di sposed or |and 05: 49PM
16 applied in the IRW does it as a result of that have
17 no val ue?
18 A In ternms of gross value, it can have val ue
19 out si de t he wat ershed.
20 Q Wth regard to Paragraph 25 then where we were 05: 49PM
21 tal ki ng about a conplete analysis applied to the
22 matter covered by your opinions in Paragraph 25,
23 woul d a conpl ete econoni ¢ anal ysis take into account
24 the value of that litter once renmoved to the
25 | ocati on, wherever it was taken within that 100-nile 05: 50PM
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radi us?

A It could account for both the cost and the
benefits of using that litter outside the watershed.
Q So presumably that value of the litter taken
to-- if it were a nore appropriate place for its
use as a fertilizer, would be a nethod of recoupnent
of some of these costs of the transportation
correct?

MR GRAVES. bject to the form
A Correct.

Q And woul d a conpl ete econom ¢ anal ysis take
that into account?

A Yes.

Q But that was not the purpose of what you were
trying to set forth in Paragraph 25, was it?

MR GRAVES. (bject to the form
A Here | just | ooked at a sinple calculation
the cost of hauling it out of the watershed.

MR RIGES: | don't have any ot her
guestions. Odinarily you have -- you can have an
opportunity to read and sign. How much tinme do we
have here? W have 30 days. You can get it to us
this week, right, or soon? GCkay. You'll have an
opportunity to read and sign. You need to state you

would Iike to read and sign the deposition

05: 50PM

05: 50PM

05: 50PM

05: 51PM

05: 51PM
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THE WTNESS: | would like to read and
si gn.
VI DEOGRAPHER:  Thi s concl udes the
deposition of Dr. Robert Taylor. W are now off the
Record. The tinme is 5:51 p.m 05: 51PM

(Wher eupon, the deposition was

concl uded at 5:52 p.m)
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SI GNATURE PAGE

|, Robert Taylor, PhD, do hereby certify
that the foregoing deposition was presented to nme by
Lisa A Steinneyer as a true and correct transcript
of the proceedings in the above styled and nunbered
cause, and | now sign the sane as true and correct.
W TNESS ny hand this
, 2008.

ROBERT TAYLCR, PhD

SUBSCRI BED AND SWORN TO before ne this
day of , 2008.

Notary Public

My Comm ssi on Expires:
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1 C ERTI F I CATE
2
3 | STATE OF OKLAHOVA )
| ) SS.
COUNTY OF TULSA )

|, Lisa A Steinneyer, Certified
Short hand Reporter within and for Tul sa County,
State of Okl ahoma, do hereby certify that the above

© 00 N O 01 b

named W tness was by nme first duly sworn to testify
10 the truth, the whole truth and nothing but the truth
11 in the case aforesaid, and that | reported in

12 st enograph his deposition; that ny stenograph notes
13 were thereafter transcribed and reduced to

14 typewitten formunder ny supervision, as the sane
15 appears herein.

16 | further certify that the foregoing 248
17 pages contain a full, true and correct transcript of
18 the deposition taken at such tinme and pl ace.

19 | further certify that | am not attorney
20 for or relative to either of said parties, or

21 otherwise interested in the event of said action.

22 W TNESS MY HAND AND SEAL this 9th day of
23 January, 2008.
24

LI SA A. STEI NVEYER, CRR
25 CSR No. 386
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1 CORRECTI ONS TO THE DEPCSI TI ON OF
ROBERT TAYLCR, PhD

PAGE AND LI NE NUMBER CORRECTI ON
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